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THE UNITED STATES STATUTES AT LARGE. 


Next to the duty resting upon a State to enact salutary 
and just laws for the government and direction of its sub- 


jects, is the obligation to present them in an intelligible, 


convenient, and ‘cheap form, for daily use. In a govern- 
ment that has its strength and security in the general intel- 
ligence of its people, and in their obedience to, and respect 
for, the principles and forms of law and legislative enact- 
ments, this elementary principle needs no enforcement. It 
requires only to be stated, that it may be recognized and 
acknowledged. Governments feel the obligation and pro- 
vide that their statutes, when they have been formally en- 
acted, shall be made accessible to all through pamphlet edi- 
tions, or the gazettes, or newspapers. In most of the States 
of the Federal Union, there have also been more or less 
frequent revisions of the whole body of their statute law, 
made necessary by their varying and voluminous legislation. 

All the reasons which in a State require the frequent revi- 
sions of the body of the statute law,apply with equal force, and 
in some respects with greater urgency, to the statutes of the 
United States. The people of most of the States enjoy 
the beneficence of the common law, and the greater part of 
the business of their daily life is transacted under the pro- 
tection and guidance of its principles. As citizens of a 
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State, in the exercise of their inherent and natural rights, 
they may do anything and everything they are not prohib- 
ited from doing; but as citizens of the United States, a gov- 
ernment of delegated powers, they, while acting under its 
authority and within its jurisdiction, can do only what the 
Constitution and the laws permit. 

It has long been justlya matter of general complaint among 
all who have had occasion to use or consult the federal laws, 
that the statutes of the United States are not presented in 
a convenient, cheap, and intelligible form. More than three- 
score and ten years have elapsed since the first federal law 
was passed, on the first of June, 1789. Seventeen pres- 
idential terms have expired, and the eighteenth is now 
drawing near its close, since Washington approved the first 
statute. Thirty-five congresses have assembled, labored, 
and adjourned without day, and all the public laws and pri- 
vate acts that through these many and changing years have 
been enacted, are now on the statute-book. The laws that 
befitted the republic in its infancy, and were intended for 
its youthful days and its modest pretensions, but which suc- 
ceeding ages have outgrown, still cumber the pages of au- 
thorized editions of the statutes. Obsolete laws, repealed 
laws, laws that have expired by their own limitation; the 
appropriation bills, the tariffs, and the revenue bills, more 
than half a century old, and which for sixty years have 
probably never been referred to, except by students, histo- 
rians, or antiquaries, are reproduced in print, and inter- 
mixed with the statutes now in force. Very many of the 
statutes, also, which do not come within either of the 
above-named designations, were passed for temporary and 
special purposes, and are now of no general use. They are 
all, however, retained in the statute-book, and whoever 
would become the owner of the laws of the United States, 
to obtain what is really valuable, is compelled to purchase 
a vast mass of useless rubbish. 

Then, as to the laws now in force. They have been 
passed at various times, during more than seventy years. 
They have not been framed, and necessarily could not be so 
prepared, after any original plan, but have been drawn to 
meet real or supposed exigencies; to supply deficiencies ; 
to cure defects. Hence, it is no wonder that they contain 
redundant enactments, superfluous words, and “ circuitous, 
tautological, and ambiguous phraseology.” It would be a 
miracle, were it otherwise. 
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So erying has been this evil, that some public-spirited 
lawyers have, from time to time, labored to digest the body 
of the federal statutes, and thus bring it within the reach 
and means of the citizens. Mr. Gordon, Mr. Dunlop, and 
more recently, Mr. Brightly, have done good service in this 
way. The laws relating to particular subjects, as pensions, 
patents, public lands, navigation, &c., have been collected, 
and made into volumes by themselves, as handbooks for 
those having special occasion for their use; and there is 
now pending before congress, a bill (Mr. John Cochrane’s) 
to codify the laws relating to the revenue. But what a 
comment is it upon the negligence of the federal govern- 
ment, that one of the highest duties resting upon a State, 
as a State, has to be performed, if at all, by the unaided en- 
terprise and labor of a private citizen! 

Government has done something. It has authorized a 
standard edition of the laws. The present annual publica- 
tion answers substantially the purposes for which it was 
intended. But this provision thus made for the annual 
publication, does not affect the considerations that have been 
urged in regard to the great body of the federal statute law. 
This is contained in what is fitly designated as the United 
States statutes at large. They now, reckoning the private 
acts and treaties, fill eleven cumbrous volumes. Not ineclud- 
ing the volumes containing the private acts and treaties, the 
public statutes at large, now fill what is equal to seven large 
octavo volumes. If, to-day, the “repealed,” “obsolete,” 
“expired,” and temporary laws were stricken out, what 
would remain could probably be included in two volumes. 
With proper revision and consolidation, the public laws in 
force could probably be reduced to a single thick volume; 
certainly, to two volumes of a reasonable size. 

If any one would bring home to himself the immediate 
and pressing necessity of a revision of the federal laws, let 
him take the volumes of the present authorized edition of 
the statutes at large, and attempt, with all the help that 
the general index, or the synoptical index, or any index, or any 
marginal or other references can give him, to find the present 
condition of the law upon any given subject. Or if he can 
satisfy himself as to what the law is on any given matter, 
let him attempt to point out what is the present body of 
the statute law of the United States. If the president of 
the United States, or the chief justice of the Federal 
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Supreme Court were asked by the representative of a for- 
eign power, for the existing federal laws, what answer could 
either make? If, in reply, he should point to the long 
array of volumes, and say, within those books you will find 
them, would not the person searching therefor, as he saw 
this statute, marked “ repealed,” that one “obsolete,” others, 
“ expired,” ‘and those statutes not thus marked, having in 
foot notes references to numerous acts in different volumes 8, 
passed through a long series of years, pertaining to the 
same subject, reasonably give up the attempt in despair ? 

Is there to be no remedy for this evil? Must the difl- 
culty become greater each year, or can the federal govern- 
ment at once provide the ways and means for the present 
cure of this trouble? Without doubt it can. It is in the 
power of congress, with the sanction of the executive, to 
provide for giving the whole body of the law in such com- 
pass that all may possess it, and in so compact and intelli- 
gible a form, that all, with reasonable examination and care, 
can acquaint themselves with it. 

This may all be accomplished by a codification, or by a 
revision of the statutes. That it should be a revision, and 
not a codification, we think there can be but little doubt. 
We do not suppose there would be any insuperable diffi- 
culty if time enough were given, and proper men of sufficient 
nerve could be found to undertake the task, in reducing the 
whole body of the federal statute laws to a systematic 
written code. Nor do we think that such a code, suitably 
framed, would be found to work badly, for there would be 
such accuracy, cer tainty, and precision of language, as 
would make its meaning clear and intelligible, and its in- 
structions plain. The difficulty to be apprehended would 
rather seem to be, that a code, however excellent, would be 
so changed in its phraseology from that of existing 
laws, and would have so much the appearance of attempted 

proposed legislation on the part of its authors, that 
congress would not pass it. It would be a new thing, and 
against the experience of the members from most of the 
States, and it might be difficult to overcome the different 
prejudices against what is new. To attempt a code, would 
be undertaking more than could reasonably be expected to 
be accomplished; and, in the end, as much could be other- 
wise effected. 

The evil complained of must then be corrected by a re- 
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vision, properly conducted, of the public statutes at large. 
This will be a work of long duration, of unceasing toil, of 
great cost, and large responsibility, requiring the exercise 
of the highest order of legal learning, the best judgment, 
the most mature consultation and deliberation, and the 
soundest common sense. But similar labors of equal mag- 
nitude have been successfully performed in several of the 
States, and the great public good to be accomplished there- 
by overbalances the utmost cost, time, toil, skill, learning, 
and judgment, that can weil be expended upon it. 

To such a revision, it would seem, the same objections 
would not apply as to a codification. The guiding princi- 
ple for those who would undertake the work, it would seem, 
should be, that they should take the legislation substan- 
tially as they find it, and limit their labors to producing a 
clear, succinct, and compact statement of the federal statute 
lawas it is. Under this restriction liberty could be granted 
them, in the language of the resolve authorizing the ap- 
pointment of commissioners to revise the statutes of one 
of the States, “to omit redundant enactments, and those 
which have ceased to have any effect on existing rights; to 
reject superfluous words, and condense into as concise and 
comprehensive a form as is consistent with a full and clear 
expression of the legislative will, all circuitous, tautological, 
and ambiguous phraseology; to suggest any mistakes, omis- 
sions, inconsistencies, and imperfections which may appear 
in the laws to be consolidated and arranged, and the man- 
ner in which they may be corrected, supplied, or amended.”’ 
They should not, however, permit themselves to experiment 
upon the law, nor to hazard changes. Experiments may 
be tried in their proper time, and changes may be made in 
fitting seasons; but the labors of a revising commission, 
conducted upon any other general principle than that of 
simply, honestly, intelligently, and fairly presenting to con- 
gress for its enactment, as the body of the federal law, a 
clear and succinct statement of the statute law as it is, 
simplified in its language, its incongruities corrected, and 
its deficiencies supplied, would be toil thrown away. The 
idea of a commission to revise the statutes, is not that of 
creating legislators to say what the law should be, but 
rather of establishing a board of reference, to decide what 
the law is, and to state the result of their decision in the 
plainest, clearest, simplest, and most compact form. 














6 The United States Statutes at Large. 


We have made the above brief suggestions as to the 
need of a revision of the federal statutes, and the leading 
principle upon which it should be made, because the work 
has now become a public necessity, and ought not to be de- 
layed longer. The wonder will be, to those who turn their 
thoughts to the subject, how the evil has been endured so 
long. 

It seems unnecessary to go into any details of the mode 
in which the work should be done. There have been revi- 
sions of the statutes of so many States, that there is no lack 
of practical experience and knowledge of the matter. If 
congress should authorize the appointment of three or five 
suitable persons, as commissioners, to make the revision 
according to some general and prescribed plan, and 
provide for them a proper compensation, and make the 
necessary appropriation to meet the expenses of the work, 
the best beginning would be made. The success of the un- 
dertaking would then depend chiefly upon the ability, indus- 
try, and good faith of the commissioners. The course which, 
in our judgment, they should pursue, we have already 
indicated. 

We have not adverted to the time within which the un- 
dertaking could probably be accomplished, nor to the cost 
of the work. With ordinary good fortune, we might hope, 
if begun at once, that in five years, perhaps in a shorter 
time, we could have the volume, or volumes, of the revised 
laws. The entire cost of the revision and publication, 
judging from the cost of similar works in the States, and 
bearing in mind the probable increased cost of similar 
labor, when performed for the federal government, would 
not probably exceed, in the whole, five hundred thousand 
dollars. The cost of the volume of the general statutes 
of Massachusetts, which will be shortly published, and which 
has been in the hands of commissioners and editors for five 
years, is estimated at about two hundred thousand dollars. 
This includes the expense of the legislative committee, and 
the extra session of the legislature. 

There is certainly nothing in this estimate of the cost of 
the work, when compared with the means and the other ex- 
penditures of the general government, to deter from the 
undertaking. ‘The annual expense of the revision would 
be a mere driblet in comparison with the more than 
seventy millions that congress appropriates each year, and 
the larger sum which the government annually expends. 
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Sanborn’s Case. 


We are glad to see that already a move in this matter 
has been made in the right direction. Recently, in the 
Senate of the United States, one of the senators from Mas- 
sachusetts, Mr. Sumner, submitted the following resolution, 
which was considered by unanimous consent, and agreed to. 

Resolved, That the committee on the judiciary be di- 
rected to consider the expediency of providing by law for 
the appointment of a commission to revise the public stat- 
utes of the United States; to simplify their language; to 
correct their incongruities; to supply their deficiencies; to 
arrange them in order; to reduce them to one connected 
text, and to report them, thus improved, to congress for its 
final action, to the end, that the public statutes, which all are 
presumed to know, may be in such form as to be more with- 
in the apprehension of all. 

We trust that no political differences or jealousies, be- 
tween the two branches of congress, or between either 
house and the executive, will interpose any obstacle to this 
great national work. It is outside of politics, and rises far 
above their sphere ; and the appointing power would naturally 
look beyond the narrow circle of partisan politicians for 
the men, learned and discreet, to whom the honorable trust 
of revising the laws should be committed. 


SANBORN’S CASE. 


We devote considerable space in this number to a full 
report of the hearing in the matter of Frank B. Sanborn. 
The case upon its merits, and aside from technical objec- 
tions, involves grave questions of constitutional and par- 
liamentary law, which nearly affect the liberty of the 
citizen; and the discussion of them may embrace the proper 
sphere and limits of state and federal authority. The case 
will doubtless give rise to further argument and judicial 
decision, and probably to congressional legislation. All 
the facts should therefore be fully and exactly stated, and 
they should be in a form readily accessible. It is for these 
reasons that the arguments of counsel have been given, and 
that the record of the court has been added, with the 
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papers referred to therein as making part of it, which will 
form the basis of subsequent action. We were not aware, 
until after the copy of this report was in the printer’s 
hands, that the Reporter for April was to have the case; 
but as that report does not contain the proceedings at the 
hearing, the arguments of counsel, or the record, and as we 
have thought them of sufficient importance to be printed, it 
is evidently necessary to have the decision of the chief 
justice connected with them in this number. 

The special ground upon which the petitioner was dis- 
charged from custody is distinctly stated by the chief 
justice; and it is evident that there is “no conflict in this 
case between the authority of an executive officer of the 
United States and an officer of this commonwealth.” 


Commonwealth of Massachusetts, Suffolk, ss. 


Before Hon. Lemvet Suaw, Chief Justice of the Supreme Judicial Court. 
In vacation of the sessions of said court. Boston, April 4, 1860. 


In re Frank B. SANBORN. 


Habeas corpus — Jurisdiction of any justice of the Supreme Judi- 
cial Court in vacation in cases of habeas corpus.—Jurisdiction of 
the Supreme Judicial Court to decide upon the sufficiency of a war- 
rant issued pursuant to a resolve of the Senate of the United 
States — Insufficiency of the warrant. — Prisoner discharged 
from the arrest. 


THE points decided in this case are stated in the language 
of Chief Justice Shaw in the record on pages 18-20. 

This was a hearing upon a writ of habeas corpus, before 
Suaw, Chief Justice, aided and assisted by Metca.r, Bice- 
Low, MerrIcK, and Hoar, Associate Justices. John A. An- 
drew, Samuel E. Sewall, and John 8S. Keyes appeared as 
counsel for the petitioner Sanborn, and Charles Levi Wood- 
bury, United States District Attorney, and Milton Andros, 
Assistant District Attorney, for the respondent Carleton. 

The petition for the writ of habeas corpus, the writ itself 
and the officer’s return thereon, and the return of the re- 
spondent Carleton to the writ, are given in full on pages 
20-22. 

The case was opened by Mr. Keyes, who read the writ of 
habeas corpus, and the officer’s return thereon. 

Mr. Woodbury here stated that he was called into the 
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case only an hour before, and had not had time to prepare 
a return, and asked for time for that purpose. 

The Chief Justice said he could have what time was 
necessary for the purpose, but it would not take long. 

Mr. Woodbury then read for the information of the court 
the warrant from the Senate under which Mr. Carleton 
acted, and the indorsement thereon, purporting to be signed 
by the Sergeant-at-Arms of the United States Senate. 

The court took a short recess, during which the return of 
respondent justifying the arrest was prepared by his coun- 
sel. 

Upon the coming in of the Chief Justice and his asso- 
ciates, Mr. Andros read the return of the respondent to 
the writ of habeas corpus. 

Mr. Keyes then addressed the court, saying that the 
case presented many grave questions of a fundamental char- 
acter, but there were some preliminary ones arising on the 
face of the precept, which in his judgment must dispose of 
the whole matter. He would not waive the main questions, 
but would proceed to discuss the preliminary ones, which 
were as follows: — 

1. That the Sergeant-at-Arms of the Senate of the 
United States Senate has no power out of the District of 
Columbia, which is exclusively under the jurisdiction of 
Congress. 

2. That the precept for arrest being directed to the 
Sergeant-at-Arms by name, he alone can serve it. 

3. That the Sergeant-at-Arms cannot deputize his 
power to others out of the District of Columbia. And 
therefore, for these reasons, that Silas Carleton cannot jus- 
tify under the warrant he has produced. 

The laws of Congress give the Sergeant-at-Arms no pow- 
er to deputize any person. The precept being directed to 
the Sergeant-at Arms, no other person can serve the writ. 
Heursey v. Bradbury,9 Mass. 95; Wood v. Ross, 11 Mass. 
271. 

The court suggested to the counsel for the respondent 
that it was better to consider the preliminary questions 
first. 

Mr. Woodbury desired that the petitioners.should open 
their case fully, so that he could meet the question in full. 
He would like to hear all of the grounds on which the ha- 
beas corpus was issued. 














10 In re Frank B. Sanhorn. 


The court said that as a decision of the preliminary ques- 
tions, one way, would dispose of the case, it was desirable 
to dispose of them now. 

Mr. Woodbury wanted the authority for the denial of the 
power of the Sergeant-at-Arms to serve warrants outside 
of the District of Columbia. 

Mr. Andrew then said, there is no act of Congress which 
creates the office of Sergeant-at-Arms. The office was not 
established by statutes, but it was mentioned in statutes as 
one which was established. The Act of April 12, 1752, 
(1 Stat. at Large, 252,) provides for the compensation as do 
the acts of April 10, 1806, (2 Stat. at Large, 375,) and 
March 3, 1815, (3 Stat. at Large, 226.) The officer is an 
officer of the Senate, appointed under the rules of that body. 
The Sergeant-at- Arms has no power to execute any process, 
except in the District of Columbia, where Congress has full 
and sole jurisdiction. In this case he could not serve the 
writ himself, and if he could, he could not appoint a deputy. 

Mr. Woodbury argued that it had been well settled ju- 
dicially that each codrdinate branch of the government 
had certain exclusive authority and powers, which were not 
subject to revision by any other branch, except as provided 
by the Constitution or by the laws. The Sergeant-at-Arms 
is not a statute officer, but is appointed by the Senate and 
has such authority as the Senate may delegate to him. He 
is an officer of the Senate. The power of the Senate 
comes direct from the Constitution, which Art. 1, Sec. 3, ex- 
pressly says the Senate shall choose its own officers, other 
than its President. Under the Constitution each codrdinate 
body has the power to act according to its own judgment, 
and there is no rule of law that can affect the action of the 
Senate with regard to its own officers. It hasa right to 
regulate the power of its own officers as it pleases. 

If the objections raised were sound, then the Senate 
could have no power to reach parties for contempt or other 
offences, and could not protect itself. On the contrary, it 
had been the universal practice, since the organization of 
the government, for both houses of Congress to issue pro- 
cess in the manner in which this had been done, and their 
power had been enforced in every part of the Union. In 
the case of Gen. Houston, for flogging Stansbury in the 
streets of Washington, witnesses were thus summoned from 
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many different States; also, in the case of Nugent, a New 
York reporter, who was arraigned for contempt; and more 
recently in the investigation concerning the well-known 
case of Lawrence, Stone, & Co. All this process was exe- 
cuted by the Sergeant-at-Arms, properly in the official dis- 
charge of his duty. This court had recognized the same 
power of the Massachusetts legislature in Burnham’s case. 
There was also a legal precedent establishing the power of 
the Sergeant-at-Arms. During the year 1812, Hon. Lewis 
Williams, a member of Congress from North Carolina for 
forty years, and a member of the Committee on Pensions, 
was approached by one Anderson, who attempted to bribe 
him. Mr. Williams at once reported to the House of which 
he was a member, and Anderson was arrested by the Ser- 
geant-at-Arms, and imprisoned. Subsequently, the Sergeant- 
at-Arms was sued for assault and battery and false imprison- 
ment. Iu that case the court unanimously sustained the 
action of the Sergeant-at-Arms, and the power exercised by 
Congress. 6 Wheaton, 204. 

Mr. Andros read the law of Jan. 24, 1857, (11 Stat. at 
Large, 155,) by which a witness who shall wilfully make de- 
fault or refuse to answer, when summoned by the House or 
one of its committees to testify, shall, in addition to the 
pains and penalties already in force, be liable to a fine of 
not less than $100, nor more than $1000, and imprisonment 
from one to twelve months upon conviction in any court in 
the United States. 

Mr. Woodbury contended that this law recognized the 
powers claimed. The authority is perfectly clear that the 
Sergeant-at-Arms has the power to call in aid, as the exi- 
gencies of the case may require. 

The court suggested that the question was not in rela- 
tion to the power to call in aid. 

Mr. Woodbury replied that the objection seemed to be a 
personal one against Carleton. It is to be supposed, and 
it is the fair presumption, that where an officer is acting 
in a public capacity he is acting upon some good and sufli- 
cient authority ; and we never hear the authority of such an 
officer questioned. Performance of the duty of an office 
warrants the presumption of proper authority. 

Mr. Woodbury then proceeded to discuss the question of 
the power of Carleton under his authority from MeNair. 
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When a person was found exercising the power of an office, 
his right to exercise that duty was presumed until some 
substantial evidence to the contrary. 

Judge Hoar thought the case was different where there 
was no such oflice as that, the powers of which were sup- 
posed to be exercised. It was a question whether there 
was any such office as that of deputy of the Sergeant-at- 
Arms. The question now is, whether there is such an officer 
as the deputy Sergeant-at-Arms, and that the office was 
being assumed as well as the right. 

Mr. Woodbury replied that the respondent exhibited the 
signature of the President of the Senate, and the seal there- 
of, and the signature of the Sergeant-at-Arms, and he did not 
apprehend that the question could go further without evi- 
dence. 

Chief Justice Shaw called the Attorney’s attention to the 
fact that the Senate had authorized its officer to make an 
arrest, not granting power to deputize anybody else to do 
it. 

Mr. Woodbury replied that the practice had been as in 
the present case. Usually, when warrants were issued, 
many were sent out at the same time, and if one man alone 
should serve them, they could scarcely be served at all. 

Whatever authority the Senate gave its officers could 
only be determined by inspecting its journals and records, 
and seeing what it had authorized. 

Mr. Andrew remarked that it was not required by the 
then posture of the case that he should follow the District 
Attorney through much of his argument. Should the points 
then before the court be decided against the petitioner, a 
proper occasion would arise for the discussion of various 
great fundamental questions of law, pertaining to the right 
of citizens and the constitutional powers of the Senate, 
which he should have the honor fully to present. Mean- 
while, the petitioner, by calling the judicial mind to the 
method of serving of what was called the warrant of the 
Senate, had done what was equivalent to filing a motion to 
dismiss, or a plea in abatement. The case stood, for the 
present, on the narrow and somewhat technical point thus 
made. 

For the purpose of their decision, the powers of the 
Senate might even be assumed to be as extensive as the 
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District Attorney had claimed for them. The main ques- 
tion here was, What powers had Silas Carleton under this 
warrant? This again was resolvable into two others, viz: 
What power had McNair to serve the warrant, in his own 
person, within the State of Massachusetts? Second, what 
power had he to delegate his functions (whatever they 
might be) to Carleton? 

Mr. Andrew argued that the rights and powers of these 
officers must rest, if anywhere, on positive law; that there 
is no ancient custom, founded on some lost statute, pre- 
sumed to have been passed in pre-historic times. The 
Sergeant-at-Arms, in order to possess any power here in 
Massachusetts, must show a statute of Congress, at the 
very least, creating his office, and including Massachusetts 
within his official territory. But no statute whatever, 
creating his office, or defining its functions, can be found. 
None exists. He is but the servant of the Senate, em- 
powered to keep order in the presence of the Senate, under 
its own rules; and perhaps empowered to serve its lawful 
precepts in the District of Columbia; but certainly not 
recognizable by any of the State sovereignties as possess- 
ing any power within their jurisdiction. What power 
Congress might give him by special statute therefore is 
another question; not to be discussed, because the statute 
does not exist. 

It was to no purpose to plead any custom of this officer 
to serve processes in the States. No submission, by any 
number of citizens to an unlawful power, could bar any 
other citizen’s right to challenge its exercise as against 
himself. Moreover, the powers of the federal government 
itself, —- to say nothing of the mere functionaries or 
servants of one of its departments,— are found in a charter 
where they are granted, or from whose grants they are 
necessarily implied. Nor, indeed, could Parliament itself, 
— restrained by no written constitution, — create a new 
custom, and enlarge its own privileges, beyond the. boun- 
dary of its ancient powers, as exercised beyond human 
memory. 

Second. But if McNair had the power, under this war- 
rant, to arrest Sanborn, the power was a personal trust, 
confided in him by the Senate. It was a power of the 
Senate to cause an arrest, conferred on him, as its agent, 
to be executed. It did not even pretend, on its own face, 
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either to recognize any deputy of his, or any power in him 
to appoint a deputy; nor did the rules of the Senate ever 
recognize any deputy of the Sergeant-at-Arms. The idea 
that this officer of the Senate could create officers not 
recognized by any law, nor appointed by any appointing 
power known to the law; under no oath of office, nor any 
bond; with no duties prescribed by any statute; that such 
men could, by legal right, seize, imprison, and depart with 
a citizen out of the jurisdiction, was as startling as it was 
novel and extraordinary. 

Mr. Woodbury said, if the court desired it, he would 
endeavor to examine the Senate journals, to ascertain the 
precise manner in which that body had acted with regard 
to authorizing the deputing of powers. 

Mr. Andrew read from Jefferson’s Manual respecting the 
Sergeant-at-Arms, but that gave no light upon the question 
of the powers conferred upon that officer. 

Mr. Woodbury again called attention to the case of 
Anderson, which he had before cited. It appeared that 
the arrest, in that case, was made within the District of 
Columbia. 

He also called the attention of the court to other cases 
of contempt prior to 1820,— the case of the Aurora news- 
paper, Duane, editor, before the Senate, and the case of 
Randal, in the House. 

The court here took a recess until half-past three 
o'clock. 

The court came in at half-past three o’clock, and Chief 
Justice Shaw, after stating that any justice of the Supreme 
Judicial Court in vacation, when the court is not in 
session, has the same jurisdiction to hear and decide the 
questions arising upon the return of a writ of habeas corpus, 
that the whole court would have if in session, and that he 
had consulted, in regard to this case, all his associates, 
except Mr. Justice Dewey, who was absent from the city, 
and that they all concurred with him, delivered the follow- 
ing opinion. 

Suaw, C. J.— This arrest was made by Silas Carleton, 
a citizen and inhabitant of Massachusetts; and, in his 
answer under oath, he shows a warrant to D. R. McNair, 
Sergeant-at-Arms of the Senate of the United States, and 
says that the Sergeant-at-Arms entered an order upon it, 
delegating the power to Carleton to make the arrest. 
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There is, therefore, no conflict in this case between the 
authority of an executive officer of the United States and 
an officer of this Commonwealth. 

It appears by the answer of the officer, which stands as 
part of the return to the writ of habeas corpus, that Carleton 
claims to have arrested Sanborn under a warrant purport- 
ing to have been issued under the hand and seal of the 
Vice-President of the United States and President of the 
Senate. It recites the appointment of a committee of the 
Senate to inquire into the circumstances of the attack 
made by a body of men upon the arsenal of the United 
States at Harper’s Ferry, the citation of Sanborn to 
answer as a witness before such committee; that he 
refused to attend according to such summons; that he was 
thereby guilty of a contempt; and directing D. R. McNair, 
Sergeant-at-Arms of the Senate, to arrest the said Sanborn 
wherever he could find him, and bring him before the 
Senate to answer for such contempt. This warrant seems 
to have been issued on the 16th of February last. There 
is an indorsement of the same date, by the Sergeant-at- 
Arms, authorizing and empowering the said Carleton, the 
respondent, to make such arrest; and, the respondent justi- 
fying the arrest made on the 3d of April, instant, under that 
process, the question is whether this arrest is justified by 
this return. 

This question is a very broad and a very important one, 
and opens many interesting questions as to the functions 
and powers of the United States Senate, as a constituent 
part both of the legislative and executive departments of 
the United States Government, and the modes in which 
they are to be exercised, and the limits by which they are 
qualified. 

It is admitted in the arguments that there is no express 
provision in the Constitution of the United States giving 
this authority in terms; but it is maintained that it is 
necessarily incidental to various authorities vested in the 
Senate of the United States, in its legislative, executive, 
and judicial functions, and must therefore be held to be 
conferred by necessary implication. 

These questions manifestly requiring great deliberation 
and research, in order to come to a satisfactory conclusion, 
and some preliminary questions having been suggested by 
the petitioner’s counsel, it was proposed, and not objected 
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to by the learned District Attorney and Assistant District 
Attorney of the United States, by whom the court were 
attended in behalf of the respondent, to consider these 
preliminary questions first; because, if these objections, on 
the face of them, were sustained, it would supersede the 
necessity of discussing the other questions arising in the 
case. These points have been argued. 

For obvious reasons, we lay out of this inquiry the case 
of the Senate, when, acting in judicial capacity, on the trial 
of an impeachment laid before it by the House of Repre- 
sentatives; and we suppose the same considerations would 
apply to the case of the House of Representatives in 
summoning witnesses to testify before them, as the grand 
inquest of the United States, with a view to an impeach- 
ment. 

Then the objections taken to this warrant, on the face 
of it, as rendering it insufficient to justify the arrest of the 
petitioner, are three. 

1. That the Sergeant-at-Arms, in his capacity as an 
officer of the Senate, had no authority to execute process 
out of the limits of the District of Columbia, over which 
the United States Senate have, by the Constitution, exclu- 
sive general jurisdiction. 

2. That the Sergeant-at-Arms is not an officer known to 
the Constitution or laws of the United States, as a general 
executive officer, of known powers, like a sheriff or marshal ; 
that he is appointed and recognized by the rules of the Senate 
as an officer exercising powers regulated by the rules and 
orders of the Senate, and can only exercise such powers as 
are conferred on him by such general rules and orders, 
made with a view to the regular proceedings of the Senate ; 
or such as may be conferred by the Senate by special 
resolves and acts, as a single department of the govern- 
ment, without the concurrence of the other members of the 
government. 

3. That, by the warrant returned, the power to arrest 
the respondent was in terms limited to McNair, the Ser- 
geant-at-Arms, and could not be executed by a deputy. 

In regard to the first, it seems to us that the objection 
opens a broader ground than it is necessary to occupy in 
deciding this preliminary question. We are not prepared 
to say that in no case can the Senate direct process to be 
served beyond the limits of the District, by an authority 
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expressly given for that purpose. The case of Anderson v. 
Dunn, 6 Wheaton, 204, cited in the argument, has little 
application to this question. It is manifest that that was 
a writ of error from the Circuit Court for the District of 
Columbia, and it appears that the alleged contempt of 
Anderson, in offering a bribe to a member of the House of 
Representatives, was committed in the District of Columbia ; 
the act complained of as the trespass was done therein, 
and the process in question was served by the Sergeant-at- 
Arms in person, under an express authority given by the 
House of Representatives, by their resolves for that pur- 
pose, in pursuance of which the Speaker’s warrant was 
issued. 

The second question appears to us far more material. 
The Sergeant-at-Arms of the Senate is an officer of that 
House; like their doorkeeper, appointed by them, and 
required, by their rules and orders, to exercise certain 
powers, mainly with a view to order and due course of 
proceedings. He is not a general officer, known to the 
law, as a sheriff, having power to appoint general deputies, 
or to act by general deputation, in particular cases; nor 
like a marshal, who holds analogous powers, and possesses 
similar functions, under the laws of the United States, with 
those of sheriffs and deputies under the State laws. 

But even when it appears, by the terms or the reasonable 
construction of a statute, conferring an authority on a 
sheriff, that it was intended he should execute it personally, 
he cannot exercise it by general deputy, and, of course, he 
cannot do it by special deputation. Wood v. Ioss, 11 
Mass. 271. 

But, upon the third point, the court are all of opinion 
that the warrant affords no justification. Suppose that the 
Senate had authority, by the resolves passed by them, to 
cause the petitioner to be arrested and brought before 
them, it appears, by the warrant issued for that purpose, 
that the power was given alone to McNair, Sergeant-at- 
Arms, and there is nothing to indicate any intention on 
their part to have such arrest made by any other person. 
There is no authority, in fact, given by this warrant to 
delegate the authority to any other person. 

t is a general rule of the common law, not founded on 
any judicial decision or statute provision, but so universally 
received as to have grown into a maxim, that a delegated 
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authority to one does not authorize him to delegate it to 
another. “Delegata potestas non potest delegari.” (Broom’s 
Law Maxims, 2d edition, 665.) This grows out of the 
nature of the subject. A special authority is in the nature 
of a trust. It implies confidence ip the ability, skill, or 
discretion of the party entrusted. The author of such a 
power may extend it, if he will, as is done in ordinary 
powers of attorney, giving power to one, or his substitute 
or substitutes, to do the acts authorized. But, when it is 
not so extended, it is limited to the person named. 

The counsel for the respondent asked what authority 
there is for limiting such warrant to the person named; it 
rather belongs to those who wish to justify under such 
delegated power, to show judicial authority for the exten- 
sion. 

On the special ground that this respondent had no legal 
authority to make the arrest, and has now no legal author- 
ity to detain the petitioner in his custody, the order 
of the court is that the said Sanborn be discharged from 
the custody of the said Carleton. 


As the case has caused considerable comment and dis- 
cussion, we print in full the record of the case, drawn up 
by the Chief Justice himself, which is as follows. 


COMMONWEALTH OF MASSACHUSETTS. 


Suffolk, ss. At Boston, in said county, before me, Lemuel 
Shaw, Chief Justice of the Supreme Judicial Court, on 
this fourth day of April, A. D. 1860, in vacation of the 
sessions of the said court. 


On the return of a writ of habeas corpus, by law return- 
able before me, or any one justice of the Supreme Judicial 
Court, in vacation, it is made to appear to me that, on the 
third day of April, an original petition, signed by John S. 
Keyes, and duly sworn, was presented to Hon. Ebenezer 
R. Hoar, one of the justices of the Supreme Judicial Court, 
in behalf of Frank B. Sanborn, of Concord, in the County 
of Middlesex, for a writ of habeas corpus, which said 
original petition is hereto annexed, and made part of this 
record. It was also made to appear to me that, by virtue 
of said petition, a writ of habeas corpus was issued by Eben- 
ezer R. Hoar, an associate justice of the Supreme Judicial 
Court, in due form of law, directed to the sheriffs of the 








eS 
Bs 
* 
= 
_ 





; 
F 
! 
rg 
$ 
: 


. 
7 
= 





ee Se 


In ve Frank B. Sanborn. 19 


several counties and their respective deputies, commanding 
them to have the body of said Sanborn, by Silas Carle- 
ton imprisoned and restrained of his liberty, as it was said, 
before a justice of the Supreme Judicial Court, within the 
County of Suffolk, immediately after the receipt of said 
writ, and to summon the said Silas Carleton to appear 
before said justice to show the cause of the taking and 
detaining of said Sanborn; all which more fully appears by 
the said original writ, hereto annexed and made part of 
this record. 

And now, by the return of said writ by John B. Moore, 
Deputy Sheriff, it appears that he took the said Sanborn 
from the custody of said Silas Carleton, at Concord, in said 
County of Middlesex, and now has him before the Chief 
Justice of the Supreme Judicial Court, at Boston; and also 
that, by virtue of said writ, he had summoned the said 
Silas Carleton to appear before said Chief Justice, and 
then and there show the cause of the taking and detaining 
of the said Frank B. Sanborn. 

And, at the same time and place, before me, the Chief 
Justice of the Supreme Judicial Court, comes the said Silas 
Carleton, and files his answer, duly sworn, and states, as 
the cause of his taking and detaining the said Sanborn, a 
warrant issued by Hon. John C. Breckinridge, Vice-Presi- 
dent of the United States and President of the Senate, 
pursuant to a resolve of the Senate, therein recited, and 
directed to Dunning R. MeNair, Sergeant-at-Arms of the 
Senate of the United States, commanding him to arrest the 
said Sanborn, and have him before the Senate, for the 
reasons therein stated, with an indorsement thereon, pur- 
porting to be signed by said McNair, Sergeant-at-Arms of 
the Senate, appointing the said Silas Carleton to serve the 
said warrant, and empowering him to exercise all the 
authority, in relation thereto, with which he was thereby 
invested. The said original answer of the said Carleton, 
with his certified copy of said warrant, are hereto annexed, 
and made part of this record. 

Whereupon, having called to my aid and assistance 
several of the associate justices of the Supreme Judicial 
Court, the parties respectively, the petitioner and the 
respondent, were heard by their respective counsel ; where- 
upon it was ordered and adjudged, — 

First. That any justice of the Supreme Judicial Court, 
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in vacation, when said court is not in session, has jurisdic- 
tion to hear and decide the questions arising upon the 
return of a writ of habeas corpus, as the whole court would 
have if in session. 

Second. That the court have jurisdiction to hear and 
decide on the alleged justification of said Carleton to 
arrest and detain the said Sanborn, under and by virtue of 
the warrant so returned by him. 

Third. That the said warrant was insufficient in law to 
justify the said Carleton in making the said arrest, and 
detaining the person of the said Sanborn. 

Fourth. That the said Sanborn be discharged from the 
custody of the said Carleton. ' 

Whereupon the said Carleton, by his attorneys, Charles 
L. Woodbury and Milton Andros, Esquires, come and file 
a bill of exceptions to the decisions aforesaid, in matter of 
law, in order to obtain a revision and reversal of the same 
by the Supreme Judicial Court of the Commonwealth, 
sitting as a court of law for this county, to be entered in 
the said court, at the proper time and place, if they shall 
see cause; which bill of exceptions being found conform- 
able to the truth, is allowed, and is hereto annexed as part 
of this record. 

To the end, therefore, that these proceedings may duly 
appear of record, I do further hereby order and direct that 
this certificate, with the papers annexed as parcel thereof, 
be entered of record with the records of the Supreme 
Judicial Court for the County of Suffolk, begun and holden 
at Boston, in and for the County of Suffolk, on the first 
Tuesday of April, 1860, to the same effect as if the same 
proceedings were had before said court when holden by a 
single judge thereof. 

LEMUEL SHAW, 
Chief Justice of the Supreme Judicial Court. 


Copy of petition. 


To tHE Hon. Esenezer R. Hoar, an Associate Justice of 
the Supreme Judicial Court. 


Complains Jno. S. Keyes, on behalf of Frank B. Sanborn, 
of Concord, in the County of Middlesex and Commonwealth 
of Massachusetts, that the said Sanborn is unlawfully 
restrained of his liberty, by one Silas Carleton, in said 
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Concord; that the pretence of such imprisonment by said 
Carleton, according to the belief of this complainant, is an 
alleged deputation from one D. MeNair, calling himself 
Sergeant-at-Arms of the Senate of the United States, to 
serve a paper which the said Carleton says is signed by the 
Vice-President of the United States, which he would not 
allow this complainant to take or read, nor could this com- 
plainant procure a copy thereof. Wherefore he prays that 
a writ of Aabeas corpus may issue. 


JOHN S. KEYES. 


COMMONWEALTH OF MASSACHUSETTS. 
April 3, 1860. 
Then personally appeared the within named John S. 
Keyes, and made oath before me to the foregoing com- 
plaint, by him subscribed. 
EBENEZER R. HOAR, 
Justice of the Supreme Judicial Court. 


COMMONWEALTH OF MASSACHUSETTS. 


To the Sheriffs of our several counties and their respective 
Deputies, or other person by law empowered to serve 
this writ, greeting: 

We command you that the body of Frank B. Sanborn, of 
Jonecord, in the County of Middlesex, by Silas Carleton 
imprisoned and restrained of his liberty, as it is said, you 
take and have before a justice of our Supreme Judicial 

Court, at Boston, within the County of Suffolk, immediately 

after the receipt of this writ, to do and receive what our 

said justice shall then and there consider concerning him in 
this behalf; and summon the said Silas Carleton then and 
there to appear before our said justice, to show the cause 
of the taking and detaining of the said Frank B. Sanborn. 

And have you there this writ, with your doings thereon. 

Witness my hand and seal, at Concord, the third day of 

April, in the year of our Lord, one thousand eight hundred 

and sixty. 

EBENEZER ROCKWOOD HOAR, (Seal.) 


Associate Justice of the Supreme Judicial Court. 


Officer’s return. 
Middlesex, ss., April 3, 1860. By virtue of this writ, and 
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in obedience thereto, I this day took the body of the 
within named Frank B. Sanborn from the custody of Silas 
Carleton, at Concord, in said county, and now have him 
under safe and secure conduct before the Chief Justice of 
the Supreme Judicial Court, now sitting at Boston, in the 
County of Suffolk, as within directed. And I have also 
summoned the within named Silas Carleton to appear 
before said court, and there show cause of the taking and 
detaining of the said Frank B. Sanborn, by reading to him 
the within writ, and have also given him in hand an 
attested copy thereof. 


JOHN B. MOORE, 
Deputy Sheriff. 


COMMONWEALTH OF MASSACHUSETTS. 


Suffolk, ss., April 4, 1860. Before Hon. Lemuel Shaw, 
Chief Justice of the Supreme Judicial Court of Massa- 
chusetts. 


In the matter of F. B. Sanborn, and now before the said 
Chief Justice, comes Silas Carleton, the Deputy of Dunning 
R. McNair, Sergeant-at-Arms of the Senate of the United 
States of America, and for answer saith, that, by virtue of a 
certain warrant, duly issued by authority of the Senate of 
the said United States, now in session, on the 16th day of 
February, a. D. 1860, a copy of which is hereto annexed, 
and made part of this answer, that he did arrest, for the 
causes in said warrant and the said copy thereof more fully 
set forth, on the third day of April, instant, the body of the 
said F. B. Sanborn, at Concord, in the County of Middlesex 
and Commonwealth aforesaid, and that afterward, to wit, 
on the day and at the place aforesaid, he, the said F. B. 
Sanborn, was taken from his custody by one John B. 
Moore, then and there acting as one of the deputies of the 
Sheriff of the said County of Middlesex, and that the said 
F. B. Sanborn was so taken from his custody by the said 
John B. Moore, by virtue of a process or writ issued under 
the hand and seal of the Hon. Ebenezer Rockwood Hoar, 
Associate Justice of the said Supreme Judicial Court, on 
the third day of April, instant. 

SILAS CARLETON, 


Deputy of the Sergeant-at-Arms of the Senate 
of the United States. 
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Suffolk, ss., April 4, 1860. Subscribed and sworn to 
before me, 
S. M. QUINCY, 


Justice of the Peace. 


Copy of warrant. 


By authority of the Senate of the United States, in the 
Senate of the United States. 


To Dunnine R. McNatr, Sergeant-at-Arms of the Senate of 
the United States. 


Whereas F. B. Sanborn, of Concord, in the State of 
Massachusetts, was, on the sixteenth day of January, A. D. 
1860, duly summoned to appear and testify before the 
Select Committee of the Senate, “to inquire into the facts 
attending the late invasion and seizure of the armory and 
arsenal of the United States, at Harper’s Ferry, in Vir- 
ginia, by a band of armed men,” and has failed and refused 
to appear before said Committee, pursuant to said sum- 
mons. And whereas the Senate did, on the fifteenth day 
of February, A. D. 1860, by a resolution, direct the Presi- 
dent of the Senate to issue his warrant to the Sergeant-at- 
Arms, commanding him to take into his custody the body 
of the said F. B. Sanborn, wherever to be found, and to 
have the same forthwith before the bar of the Senate, to 
answer for contempt of the authority of the Senate, in thus 
failing and refusing to appear before said Committee. 

You are therefore hereby commanded to take the body 
of the said F. B. Sanborn, wherever found, and forthwith 
have the same before the bar of the Senate, to answer for 
contempt of the authority of the Senate, in thus failing to 
appear before its Committee. 

In testimony whereof I have set my hand and seal of the 
Senate of the United States, this 16th day of February, 
1860. 

(Seal.) JOHN C. BRECKINRIDGE, 


Vice-President of the United States, and 
President of the Senate. 


Attest: ASBURY DICKINS, 
Secretary of the Senate of the United States. 











24 In re Frank B. Sanborn. 


SENATE CHAMBER, 
February 16, a. D. 1860. ' 


I do appoint and hereby empower Silas Carleton to 
serve this warrant, and to exercise all the authority, in 
relation thereto, with which I am vested by the foregoing. 


D. R. McNAIR, 
Sergeant-at-Arms of the Senate of the United States. 


COMMONWEALTH OF MASSACHUSETTS. 
Suffolk, ss.. April 4, 1860. 


Before Lemuel Shaw, Esquire, Chief Justice of the Supreme 
Judicial Court of the Commonwealth of Massachusetts. 


In the matter of Frank B. Sanborn, ex relatione, Juhn S. 
Keyes. 


And now, on this fourth day of April, in the year of our 
Lord one thousand and eight hundred and sixty, the said 
petitioner appearing before His Honor Lemuel Shaw, Chief 
Justice of the Supreme Judicial Court, and also the 
prisoner, Frank B. Sanborn, in custody of John B. Moore, 
Deputy Sheriff for the County of Middlesex, also came 
Silas Carleton, who made return to the said writ of habeas 
corpus, a3 by the record appears. Whereupon the said 
Carleton, by his attorneys, Charles L. Woodbury and Mil- 
ton Andros, did insist, — 

That the said Chief Justice had no jurisdiction to revise 
or control the proceedings of Dunning R. McNair, Sergeant- 
at-Arms of the Senate of the United States, as to his official 
power to delegate or deputize the service of the warrant 
of the Senate of the United States, set out in the return of 
Silas Carleton, Deputy Sergeant-at-Arms, as his authority, 
and which warrant the said Senate of the United States 
had authority, under the Constitution of the United States, 
to issue, inasmuch as, by virtue of the first article of the 
Constitution of the United States, the Senate of the United 
States possess the exclusive power of construing and 
deciding upon their own privileges, and the rules and cus- 
toms through which they should exercise the privileges 
accorded them by the aforesaid article of the Constitution, 
and that the recognizing their own officer, the right of 
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choosing and of deciding who are and who are not their 
officers, and the exclusive right of revising and controlling 
their proceedings as such officers, are among the privileges 
so exclusively granted to the Senate of the United States 
by the said article of the Constitution, and that the said 
Senate of the United States is now is session. 

That Dunning R. McNair, Sergeant at-Arms, had a right, 
under the usages and rules of the Senate of the United 
States, to delegate his power of arresting said Sanborn to 
his Deputy, Silas Carleton, and that the acts of said Carle- 
ton are valid, and that his authority in the premises is to 
be determined by the rules and usages of the Senate, and 
not by the general rules of judicial tribunals. 

That, according to the general and recognized principles 
of law, the said Silas Carleton is the Deputy of the said 
Sergeant-at-Arms, and has a right to hold the said prisoner 
under and by virtue of the warrant aforesaid. 

And the said Chief Justice, notwithstanding the objec- 
tions aforesaid by said Carleton, insisted on through his 
counsel, overruled the same, and did decide that the said 
Carleton had no authority to make the arrest, and had no 
legal right to hold the prisoner, and did order that the 
before named F. B. Sanborn from the arrest of the said 
Carleton be discharged, and that he go at liberty. 

And inasmuch as the aforesaid matters, objected and 
insisted on at the hearing, do not appear of record, the 
said counsel of the said Carleton did then and there pro- 
pose their aforesaid exceptions to the opinion of the said 
Chief Justice, and requested him to allow this bill of 
exceptions. 

CHAS. LEVI WOODBURY, 
MILTON ANDROS, 
Attorneys for Carleton. 


Suffolk, ss., Boston, April 4, 1860. The foregoing excep- 
tions, being examined and found conformable to truth, are 
allowed by me. 

LEMUEL SHAW, 


Chief Justice of the Supreme Judicial Court. 











26 Supreme Judicial Court of Massachusetts. 
NOTES OF RECENT AMERICAN DECISIONS. 


Supreme Judicial Court for the Commonwealth of Massachusetts. 
January Term, 1860. 


In Equity. 
JosHuA WEBSTER ET AL. v. W. PuiLuips Foster. 
Mortgage — Sale of right to redeem. 


This was a bill in equity to redeem an alleged mortgage, 
made by one Abbott, which mortgage included several 
parcels of real estate, some of which were in Middlesex 
County, and some in Essex County. The complainants 
derived their title from a sheriff’s sale. The sheriff sold 
to them, on execution, the right to redeem the lands in 
Middlesex County separately from the right to redeem 
those situated in Essex County, which latter lands had 
been previously sold on another execution against the said 
Abbott. 

Rescript and brief statement of the grounds of the 
decision by 

BicE.Low, J. — Bill dismissed, with costs for the defend- 
ant. The sale of the right in equity of Abbott, under the 
alleged mortgage, was invalid, because the officer took and 
sold a right to redeem a portion only of the real estate 
included in and conveyed by the deed, which is supposed to 
have been a conveyance in mortgage. The sale of a right 
to redeem a part only of several parcels or pieces of land 
included in a mortgage is invalid. The complainant, there- 
fore, fails to show a valid title to redeem the estate set 
out in his bill. 

A. H. Fiske and Train, for complainants. 

Perry and Endicott, for respondents. 


LurHer J. FLetcuer v. City or LOWELL. 


Principal and agent — Authority of officer of municipal corporation 
to employ counsel. 

This was an action of contract, brought by the plaintiff, 
a counsellor at law, to recover for services which he 
alleged that he performed, in 1857, for defendant, in 
assisting the passage of a bill through the legislature, 
concerning the Central Bridge Corporation, in Lowell, 
which bill the defendants were anxious should pass. 
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Plaintiff introduced evidence tending to show that the 
city solicitor and mayor of Lowell had engaged his ser- 
vices. Several witnesses testified to this effect; but there 
was no special authority shown to have been given the 
mayor or city solicitor for this purpose. There was also 
proof that the mayor had been authorized, in 1856, to 
employ counsel in the matter of a petition of the Central 
Bridge Corporation vy. Lowell. The court below, for the 
purposes of the trial, ruled that the authority given to the 
mayor to employ counsel on the petition, was not sufficient 
to give the mayor authority to employ plaintiff, as counsel, 
to go before the legislature in the service claimed; also, 
that the mayor, by virtue of his office merely, had no right 
to charge the city by employing counsel to go before the 
legislature for the purposes for which the claim is made in 
this case; also, that the city solicitor was not authorized, 
as such, to employ the plaintiff to perform the services sued 
for; and a verdict was taken for defendants. 

Rescript and brief statement of the grounds of the 
decision by 

BicE.Low, J. — There was not sufficient evidence to war- 
rant the jury in finding that the plaintiff was employed by 
any person authorized to engage his services in behalf of 
the defendants. 

Exceptions overruled ; judgment on the verdict for the 
defendants. 

Richardson, for plaintiff. 

Sweetser and Gardner, for defendants. 


KeziaAu Fow.e v. SaMuEL Tipp, ADMINISTRATOR. 


Evidence — Husband may be witness for his wife, who sues as 
Seme sole. 


This was an action of contract, brought by plaintiff as a 
married woman, without the joinder of her husband, for 
services rendered the defendant’s intestate, from May 24, 
1855, to. November 1, 1855. 

At the trial, the plaintiff claimed to recover only for 
services rendered after the St. of 1855, c. 304, took effect ; 
there was conflicting testimony as to whether the plain- 
tiff was rendering these services on her sole and separate 
account. To prove this, the husband of the plaintiff was 
introduced as a witness; and also a deed by the defendant's 
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intestate, dated May 29, 1854, recorded June 2, 1854, to 
the plaintiff, the consideration of which was shown to be 
services rendered by the plaintiff to the defendant’s intes- 
tate, previous to its date. 

Verdict was taken for the plaintiff. 

Rescript and brief statement of the grounds of the 
decision by 

Dewey, J. — The deed was properly admitted; the 
husband was a competent witness. 

Exceptions overruled. 

Lynde, for plaintiff. 

Converse, for administrator. 


WitiraM Sever v. C. F. BickrorpD, ET AL. 
Recognizance — Old discharged by new. 


This was an action of contract, commenced before a 
justice of the peace, upon the recognizance of the 5th June, 
named below, and appealed to the Court of Common Pleas. 
At the trial in the Common Pleas, it appeared that Bick- 
ford, principal, and Perkins, surety, on 5th June, entered 
into a recognizance, before C. Robinson, a master in 
chancery, to appear before said Robinson, at his office, at 
2,p.M., on 9th June; that, on 9th June, the surety not 
being present, by agreement of counsel, the recognizance 
was forfeited, and a new time (16th June) was appointed, 
and the forfeiture of the recognizance was to be waived 
upon the surety’s appearance there, and entering into a 
new recognizance. On 16th June, Bickford and Perkins 
appeared, at 2, Pp. M., and entered into recognizance; 
waited until 3, P. M.; and, no one appearing for plaintiff, 
the examination was made, and the debtor was admitted to 
the oath. Upon this proof, under the ruling of the court, a 
verdict was taken for the defendant. 

Rescript and brief statement of the grounds of the 
decision by 

Dewey, J. — The second recognizance was fully dis- 
charged by the appearance of the debtor, and his taking 
the oath on June 16, 1857. 

Exceptions overruled ; judgment on the verdict. 

Griffin and Boardman, for plaintiff. 
Lynde, for defendant. 


ne Sere Aastot 



























: 
a Sal ba aOR AS Ni ltd vt Ss imine 


a> al 
atta nore ne whe le 


pact 


2 
i 
: 








Supreme Judicial Court of Massachusetts. a9 


Bripcet GALLARY v. Francis HobLuanp. 
Bastardy process — Evidence. 


This was a complaint under the Rev. Sts.,c. 49. The 
complaint was made to G. Washington Warren, a justice 
of the peace in and for the County of Middlesex. The 
defendant objected, first, that the justice of the peace who 
commenced proceedings, and issued his warrant against the 
defendant, had no jurisdiction over the parties or the 
subject matter of said complaint; second, that no sufficient 
complaint was made before said justice of the peace, and 
that the proceedings before said justice were insufficient, 
informal, and defective; third, that the court here have no 


jurisdiction over same; fourth, that this complaint filed in 


this court was insufficient. At the trial of said complaint, 
complainant offered, in evidence, the complaint, and a 
paper produced as in examination before the magistrate. 
Defendant objected to the same, but the court overruled 
the objection, and allowed it to be read to the jury. 
Complainant called, as a witness, the physician who 
attended her in her travail, and asked him “if, at that 
time, she accused any person of being the father of the 
child of which she was about to be delivered?” Defendant 
objected to this question; the court overruled the objec- 
tion, and the witness answered that she accused the de- 
fendant. The defendant did not testify. The court 
instructed the jury that the defendant was a compe- 
tent witness in the case, and the fact that the defendant 
had not testified and denied the statement of the com- 
plainant, was a competent fact to be considered by the jury 
in corroboration of the testimony of complainant; to which 
the defendant objected. 

Rescript and brief statement of the grounds of the 
decision by 

Dewey, J.— First, the proceedings all in proper form; 
second, instituted in the proper court; third, the evidence 
competent; fourth, no objection to the charge of the judge. 

Exceptions overruled. 

F. F. Heard, for plaintiff. 

Butler and Webster, for defendant. 


Jacop Hanscomp v. Levi Russe... 
Fishing rights in Little River. 
This was an action of tort, brought upon the 4th section 
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of the 67th chapter of the Mass. Special Laws, enacted 
Feb. 1821, entitled an act for the regulation of the shad 
and alewive fishery in Cambridge, Charlestown, Medford, 
and West Cambridge, and the acts to which said act is in 
addition, to recover a penalty for violation of the same, by 
obstructing the free passage of said fish up said Little 
River. 

The plaintiff offered evidence to prove that, on Friday, 
April 24, 1857, between ten and eleven o’clock, A. M., at 
Somerville, defendant set a certain fishing implement, 
called a stationary net or stanner, over and across Little 
River, thereby obstructing the passage of the fish up the 
river, and, after setting the same as aforesaid, went down 
the stream fifteen or twenty rods, placed therein a drag 
net, drew it up to the stanner, emptied it, and proceeded 
down the stream, as before, and again put therein the drag 
net, and continued so to do till after 12 o’clock at noon, 
and, during all the time he was so employed, kept and con- 
tinued said stanner over and across the stream. Defendant 
introduced evidence tending to show that in said work he 
was continuously and diligently employed, and that he and 
those who held and occupied that fishing place before him, 
had been accustomed to fish in the same manner, at that 
place, for more than twenty-five years. Upon this evidence, 
the plaintiff contended that the defendant could not law- 
fully continue his stationary net or stanner across said 
Little River, only while actually dragging or drawing in 
said river for fish. That the stationary net, and the drag 
net below, must both be put into the stream at one and the 
same time, and that defendant could not lawfully continue 
his stationary net across said stream during the time he 
was employed in emptying the drag net, and going down 
the stream fifteen or twenty rods, as aforesaid, to place the 
drag net therein. 

But the court instructed the jury, that if defendant was 
continuously engaged in fishing, or was guilty of no unne- 
cessary delay in passing down the stream to put in his 
drag net, and in emptying the same, the defendant could 
lawfully continue his stationary net or stanner over and 
across said stream while thus employed; and that it was 
not necessary that both the drag net and stationary net 
should be put into the stream at one and the same time. 
Upon these instructions, jury found for defendant. 
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Rescript and brief statement of the grounds of the 
decision by 

Merca.r, J. — The instruction asked for by the plaintiff 
cught to have been given. The instruction given was 
wrong. 

Exceptions sustained ; new trial granted. 

L. Marrett, for plaintiff. 

Butler and Green, for defendant. 


LARKIN HOLT v. SOLOMON SARGENT. 
Right of way — non-user. 


This was an action of tort for certain alleged trespasses 
of defendant upon the premises of plaintiff, by cutting 
down fences, and carting gravel upon the same. 

Defendant justified his acts, first, because there was a 
public way over the premises; second, because there was a 
way over the same that defendant had a right to use, and 
that plaintiff obstructed the same, and that defendant 
removed said obstructions, and repaired said way, so that 
he might use the same. 

Defendant asked court to rule to the jury, — 

First. That if the jury are satisfied that there was a 
public or a proprietor’s way over the premises where the 
alleged trespass was committed, that non-user would not 
have the effect to discontinue the same. 

Second. That if the proprietors of adjoining lands had 
once a right to use this way for all purposes; if afterwards 
they should, in fact, use the same only for the purpose of 
taking off the hay that grew on the same, and during the 
time had no occasion to use the same for other purposes, 
that by such non-user they would not lose the right to use 
the same for other purposes. 

Third. That what was once a public right cannot be 
reduced or limited to a private right by mere non-user. 

Fourth. That if there was once a public way over the 
premises, that plaintiff could not, by merely enclosing the 
same by fences, deprive the public of the right to use the 
same. 

Fifth. That plaintiff is, by his deed, [which describes his 
premises as bounded “southeasterly on a proprietor’s way 
and canal,”] estopped from denying that there was a public 
or proprietor’s way over, the premises. 
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Sixth. That the declaration in deed to plaintiff is evi- 
dence tliat there was a public or proprietor’s way over the 
premises. 

Seventh. That if there was a public or proprietor’s way 
over said premises, the adjoining proprietors had a right 
to use the same for every purpose for which they should 
desire or have occasion to use the same. 

Kighth. That, having that right, one proprietor cannot, 
by any use of same on his part, deprive the other adjoining 
proprietor of his use of the same. 

Ninth. That the petition of Holt to city of Cambridge, 
wherein the private way is alleged to exist over said 
premises, and that Holt has a right of way, is, in itself, 
inconsistent with, and conclusive proof against, plaintiff's 
claim of a fee in said premises. 

Court adopted the prayers for instructions numbered 
one, three, six, and seven, and second and eight were 
refused. Ninth adopted so far as to instruct jury that 
plaintiff’s claim of right of way on the premises is in- 
consistent with, but not conclusive proof against, plain- 
tiff’s claim of a fee in said premises. 

Rescript and brief statement of the grounds of the 
decision by 

BigeLtow, J.— The rulings of the court at the trial 
were correct, with the exception of the refusal to instruct 
the jury as prayed for in the second prayer for instruc- 
tions. The second instruction asked for should have 
been given. 

Exceptions sustained ; verdict set aside, on the condition that 
the defendant, at the next trial, shall be restricted to that part 

of his defence which rests upon the alleged existence of a private 
way over the land of the plaintiff. 
C. G. Thomas, for plaintiff. 
Edwards, Butler, and Webster, for defendant. 


JAMES McCLENNEN v. SAMUEL W. RICHARDSON. 
Officer — What he may not do without a warrant. 


This is an action of tort for breaking and entering 
the store of plaintiff, and assaulting him, and imprisoning 
him for two days. 

Defendant, after denying plaintiff’s allegations, answered 
in justification, that plaintiff, at the time of the alleged 
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unlawful acts, was the keeper of a place or shop on 
Brighton street, in Cambridge, where he sold intoxicating 
liquors contrary to law, and where idle and dissolute per- 
sons were accustomed to resort, and which place was then 
and there a nuisance, and, at the time of said alleged 
unlawful acts, the plaintiff, it being then the Lord’s day, 
was, with divers other persons, engaged in selling and 
drinking intoxicating liquors, and in taking part in unlaw- 
ful sports, games, and plays, and in gambling in said shop, 
and the defendant being a police officer, and the then city 
marshal of said city of Cambridge, as it was his duty to 
do, with suitable aid and assistance, entered said shop, and 
arrested plaintiff, and said other persons so engaged as 
aforesaid, and took them to a suitable place, where they 
were detained until the following Monday, when plaintiff 
was taken before the Police Court of said Cambridge, and 
then punished according to law ; and defendent used no more 
force upon plaintiff than was necessary to arrest the plain- 
tiff, as it was the duty of defendant to do, and detained 
plaintiff no longer than was necessary, before bringing him 
before said police court; and defendant, in all things, com- 
plied with the laws in such cases made and provided. 

At the trial in the court below, the court ruled that the 
answer set out no justification for breaking and entering 
defendant’s premises without a warrant. Issue being upon 
the damages, verdict was taken for plaintiff. 

Rescript and brief statement of the grounds of the 
decision. 

The answer of the defendant did not set out a legal 
justification for the trespass alleged in the writ. 

Exceptions overruled ; judgment on the verdict for plaintiff. 

Butler and Green, for plaintiff. 

Train, for defendant. 


JoHN O’Brien v. Boston & Worcester R, R. Co. et AL. 


Common carriers of passengers — Right of conductor of railroad 
train to eject a passenger from the cars for not paying fare, and 
to keep him out of the cars. 


This was an action of tort for the ejection of the 
plaintiff by the defendant, Hapgood, from the cars of the 
defendant’s corporation, whose agent and conductor he 


‘was. The testimony tended to show that, on the morning 
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of the day when the alleged tort was committed, the plain- 
tiff, at the Cordaville station of the defendant’s road, 
bought a first-class ticket from Cordaville to Brighton, and 
also a return first-class ticket from Brighton to Cordaville ; 
that the plaintiff went to Brighton on the train, and thence 
to Boston; that, in the afternoon, he entered the cars of 
the defendant’s corporation, at Boston, as a passenger, 
intending to go to Cordaville; that he took his seat in a 
car that was about midway in the train, which consisted of 
seven or eight cars; that the train left Boston; that, before 
it reached Brighton, the defendant, Hapgood, in the due 
course of his duty, as conductor, in taking the tickets of 
the passengers, and collecting the fares, came to the 
plaintiff, who, up to this time, had conducted himself 
properly, and asked him for his ticket; that the plaintiff 
handed him the return ticket which he had purchased at 
Cordaville, as above stated, and Hapgood said that it was 
not good. The testimony was conflicting as to what 
immediately followed. The plaintiff claimed that the 
evidence showed that, when the conductor objected to the 
ticket, he (the plaintiff) offered to pay his fare, either from 
Boston to Brighton, or the whole distance from Boston to 
Cordaville, before the bell was rung to stop the cars, or 
any attempt was made to eject him from the cars; that he 
made the same offer after the bell was rung, and before he 
was ejected, but that Hapgood refused to receive the fare, 
and forcibly ejected him from the cars. The defendant 
claimed that the evidence showed that Hapgood demanded 
the fare either from Boston to Brighton, or, if plaintiff 
preferred so to pay, from Boston to Cordaville; that the 
plaintiff at first refused to pay anything; that, upon his per- 
sisting in his refusal to pay the fare, the conductor rang the 
bell, and stopped the cars; that, after the bell had been 
rung for stopping the cars, and before and after the cars 
were stopped, the plaintiff offered to pay the demanded 
fare, but that the conductor refused to receive it, and 
forcibly ejected the plaintiff from the car in which he had 
been sitting, and put him down on the railroad track. 

As to what followed, there was no substantial difference 
in the testimony, which tended to show that the train was 
then on the track, and had stopped only for the purpose of 
ejecting the plaintiff, as aforesaid; that, after the plaintiff 
had been thus ejected, the conductor gave the signal for 
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the cars to start, and proceeded in his duty of collecting 
fares; that the cars started on; that the plaintiff went to 
the rear car, and, with the help of his brother, who had 
been in that car as a passenger, and who had taken no part 
in the matter, and who, so far as appeared, was ignorant of 
what had happened between the plaintiff and the conductor, 
got upon the car; that the conductor was immediately 
informed that plaintiff had got into the car, and at once 
went to the car, and, although the plaintiff and his brother, 
before any attempt was made to stop the cars a second 
time, both offered to pay whatever fare the conductor 
should demand, the conductor refused to receive it, stopped 
the cars, and forcibly ejected the plaintiff a second time 
therefrom. 

In giving the case to the jury, the court, among other 
things, said, in substance, as regards the first ejection, that, 
as there was no question but that the plaintiff was obliged 
to pay his fare from Boston to Brighton, the conductor, 
after demanding the fare, and waiting a reasonable time 
for the plaintiff to pay, had a right, on plaintiff's refusal to 
pay, to ring the bell to stop the cars for the purpose of 
ejecting him, and that, after the bell was thus rung, any 
offer or tender of the fare, not accepted by the conductor, 
was made too late, and that, notwithstanding such offer or 
tender of fare, the conductor had a right to stop the car, 
and eject the plaintiff therefrom, using no more force than 
was necessary for the purpose. 

In regard to the second ejection, the court said, in sub- 
stance, that the agents* of the defendant’s corporation 
might, using only such force as was necessary, eject from 
their cars any passenger who wrongfully refused to pay his 
fare, which was properly demandable, and which had been de- 
manded in a proper manner ; that, after so ejecting him, they 
could stay by if they pleased, and prevent him from entering 
the cars again at that time and place; that the passenger 
thus properly ejected was not thereby forever incapacitated 
from riding in the cars of the defendant’s corporation ; that 
he might, if he conducted himself properly, and paid his 
fare, or tendered it reasonably, ride in a subsequent train 
on another day, or on the same day; or if the ejection 
were near a station, and if, after the ejection, for any 
reason, the train having reached that station, was delayed 
there until the passenger came up, he (the passenger) 
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might enter the cars there, and be carried, if he con- 
ducted himself properly; and so, if after the ejection the 
cars should move on, and for any reason become station- 
ary, and the ejected passenger should overtake them, and 
enter them, without objection, he might continue therein, 
if he conducted himself properly, and paid his fare, or 
reasonably offered to pay it. How soon after the ejection 
may the ejected passenger reénter the cars with the rights 
and privilege of ordinary passengers? It may be difficult 
to fix the point of time as a matter of fact, but it will be 
when the transaction of the ejection is completely termi- 
nated... When that ends, a new state of things begins, and 
it was entirely for the jury to find, upon all the proof, 
whether the transaction of the ejection was terminated 
before the plaintiff reéntered the cars. Unless it was so 
terminated, the plaintiff could not recover any damages for 
the second ejection, if they should find the first ejection to 
have been lawful. If it were so terminated, and the bur- 
den of proof was apon the plaintiff to establish the fact 
by a preponderance of the proof, and the plaintiff entered 
the cars without objection, although without any express 
permission, and although it was immediately after the 
ejection, and on the same train, and not at any station 
or customary stopping-place, he was rightfully there, and 
conducting himself properly, and paying his fare, or season- 
ably offering to pay his fare, he had a right to be carried, 
and could recover damages for his ejection. 

The court further instructed the jury to find, under these 
rulings, whether either or both, and if not both, which 
ejection was justifiable, and to assess damages therefor 
separately, if they found both unjustifiable. 

The jury found the first ejection justifiable, and the 
second not so, and rendered a verdict for the plaintiff for 
$150. To the rulings and instructions of the court, the 
defendant excepted. 

Rescript and brief statement of the grounds of the 
decision by 

BicE.Low, J.— Upon the facts stated in the exceptions, 
the plaintiff had no right to reénter the cars of the 
defendant in the same train from which he had been law- 
fully ejected; and the defendant was justified in again 
expelling him from the cars after his reéntry. 
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Exceptions sustained ; verdict set aside; new trial in the 
Superior Court. 

Train and Underwood, for plaintiff. 

Geo. S. Hale, for defendant. 


JoHN P. REYNOLDS v. STEPHEN SWEETSER. 
Husband and wife — Liability of husband for bourd of wife and 


child. 


This was an action of contract to recover board of 
defendant’s wife and child, six years old, supplied by the 
plaintiff on the application of the wife, she having left the 
house of the defendant, and boarded in the family of the 
plaintiff, with her child, and subsequently returned to the 
defendant’s house. 

The court instructed the jury that the burden of proof 
was on the plaintiff to show that the wife left defendant’s 
house, and carried away the child with her, on account of 
ill-treatment from her husband, and from fear of future 
violence, and that defendant made no suitable provision for 
her support, or for that of the child, at home; that the 
return of the wife to defendant’s house was not conclusive 
evidence of condonation ; that, if the plaintiff sustained the 
burden of proof, defendant would be held liable for board 
of the wife, and also of the child, if defendant, knowing it 
to be there, neither made nor offered to make provision 
for its support. Sufficient cause of separation must be 
shown by plaintiff prior to any liability of defendant. 

The jury found for plaintiff, and defendant excepted. 

Rescript and brief statement of the grounds of the 
decision by 

Merrick, J. — The rulings of the court, relative to the 
liability of the defendant to support his wife and child 
when absent from him, were correct, and no sufficient 
ground of exception is shown, in any particular, for disturb- 
ing the verdict. 

Griffin and Boardman, for plaintiff. 

Lynde, for defendant. 


CuarLes B. Cospurn, ASSIGNEE, v. ABEL Proctor, ET AL. 


Evidence — Knowledge and belief — Reasonable grounds for 
knowledge and belief. 


This was an action of tort, brought by Coburn as 
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assignee of Trull, an insolvent debtor, to recover the value 
of certain leather which said Trull, after becoming insol- 
vent, had agreed to deliver and did deliver to defendants. 
Defendants were examined by their counsel concerning 
their knowledge and belief in reference to the insolvency 
of said Trull at the time specified. 

Verdict was rendered for defendants, and plaintiff 
excepted. 

Rescript and brief statement of the grounds of the 
decision by 

BiceLow, J.—The court erred in permitting the defend- 
ants to testify as to their actual belief concerning the sol- 
vency of the insolvent debtor from whom they received the 
property in controversy. The issue before the jury was 
not as to the actual belief of the defendants, but as to 
whether they had reasonable grounds to believe the debtor 
insolvent. 

Exceptions sustained ; verdict set aside; new trial im 
Superior Court. 
S. A. Brown and D. 8S. Richardson, for plaintiff. 
Butler and Green, for defendants. 


Cartes M. CamMpBeLL v. Wituiam P. WeEsster. 
Evidence — Officer’s return. 


This is a writ of entry to recover possession of certain 
land which was attached by the demandant, and execution 
issued, and the land seized. The appraisers were duly 
appointed, and seisin of the land was delivered to demand- 
ant. 

At the trial, the tenant offered evidence tending to prove 
that one of the appraisers was incompetent. The demand- 
ant objected to this, as contradicting the officer’s return. 
The demandant also offered to prove, if any evidence was 
admissible to contradict or control the officer’s return, that 
the land was appraised at its full value, and was worth no 
more than it was appraised at. Both classes of evidence 
were excluded. A verdict was thereupon taken for the 
tenant, under the direction of the court, subject to the 
opinion of the whole court upon the matters of law arising 
upon the report of the case, and with the following agree- 
ment of parties. If the whole court shall be of opinion 
that the action cannot be maintained, judgment is to be 
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entered on the verdict. But if the court shall be of opinion 
that the action can be maintained, and that the demandant 
is entitled to recover possession of the demanded premises, 
the verdict is to be amended by making it a verdict for the 
demandant. He shall be allowed to prove his damages 
for mesne profits, and judgment for him is to be entered 
thereon. 

If the court should be of opinion that the question is, 
upon the whole case, a question of fact, to be found by a 
jury, then the verdict is to be set aside, and a new trial 
granted. 

Rescript and brief statement of the grounds of the 
decision by 

Merrick, J.— The court are of opinion that evidence to 
contradict or control the officer’s return was inadmissible ; 
also such as tended to prove that there was no excess in 
the value of the lands taken to satisfy the execution; and 
that it was not essential that the officer should certify, in 
his return, that the appraisers never resided in the county 
within which the land levied upon was situated. 

This action can be maintained; and the demandant is 
entitled to recover possession of the demanded premises ; 
and the verdict of the jury is to be amended by making it 
a verdict for the demandant; and the case is to stand for 
trial, upon the question of the demandant’s damages, and 
upon that question alone. 

Wentworth, for demandant. 

Butler and Webster, for tenant. 


MicaageL McQuape v. Hucu O’NBIL. 


Trespass — Police courts have no jurisdiction in trespass to real 
estate. 


This was an action of trespass for breaking and entering 
the plaintiff’s close. The action was brought in the Police 
Court, at Lowell, and judgment was therein given for the 
plaintiff. From this defendant appealed to the Court of 
Common Pleas, at the December term, 1857. <A verdict 
was there rendered for the plaintiff, and, before judgment, 
defendant moved to arrest judgment, because the Police 
Court had no jurisdiction of the cause of action. The 
Court of Common Pleas arrested the judgment, and the 
plaintiff excepted. 
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Rescript and brief statement of the grounds of the 
decision by 

Dewey, J. — The Police Court had no jurisdiction. The 
appellate court could therefore have none, and no amend- 
ment there made could give it jurisdiction. 

Sec. 22 of St. 1852, c. 312, does not save the objection 
here taken. 

Ruling of the Court of Common Pleas, arresting judg- 
ment, and dismissing the action, affirmed. 
P. Haggerty, for plaintiff. 
A. Rk. Brown, for defendant. 


EzekIEL DopGe v. NATHANIEL B. Favor, ET AL. 


Right of father to recover wages of minor child — Evidence — 
Emancipation. 

This was an action of contract to recover the value of 
the services of a minor son. The defendants, who were 
manufacturers in Lowell, among other things, offered to 
prove, by witnesses acquainted with the custom, that it was 
customary in all the manufacturing establishments in said 
Lowell to pay their help monthly. Defendants did not 
offer to prove, by direct testimony, that plaintiff knew of 
the custom, but offered to satisfy the jury of it from the 
circumstantial evidence in the case, and it was so argued. 
The court admitted the testimony. 

Defendants also offered to show that defendants had 
paid said minor son. The court allowed this also. 

Plaintiff requested court to rule that, upon the proof, 
plaintiff had made out a prima facie case, and that there 
was no defence made out; that there was no evidence in 
the case that plaintiff had emancipated said minor son, or 
had given him his time, during the period he worked for 
defendants, or had waived his right to recover for his son’s 
services. 

The court declined so to rule, and left these questions 
of fact to the jury. Plaintiff requested court to rule that 
the law would not presume that the father had waived 
these rights against his positive declaration to the contrary, 
made in good faith, at the time said services were rendered. 
But the court ruled that the question whether the declara- 
tion and conduct of the father were in good faith, was for 
the jury, and instructed the jury that it was for them to 
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find, from all the evidence, whether the father had emanci- 
pated his son, or had given him his time, during the period 
he had worked for defendants, or had waived his right to 
recover for services. Verdict was found for the defend- 
ants; and plaintiff excepted. 

Rescript and brief statement of the grounds of the 
decision by 

Merrick, J. — Evidence of the custom, under the circum- 
stances stated, was properly admitted. The question, 
whether the plaintiff had emancipated his son, and con- 
sented that the wages earned by said son might be paid to 
him, was properly submitted to the jury. And the instruc- 
tions asked for by the plaintiff were properly omitted ; — 
that which was substituted for them being quite correct. 

Exceptions overruled ; judgment on the verdict. 

T’. Pearson, for plaintiff. 

L. J. Fletcher, for defendant. 


Supreme Judicial Court. In Vacation. 
Before Shaw, C. J. 


Atonzo Bonp, PETITIONER. 
Habeas corpus — Surrender by bail. 


Alonzo Bond was arrested on complaint of one Ellen M. 
Gordon, under the 49th chapter of the statutes, for the 
maintenance of bastard children. A trial was had upon 
said complaint, and a verdict rendered against Bond; and 
the court made the usual order in such cases. The 
defendant having failed to appear and comply with said 
order was defaulted. An action of debt upon the bond 
given at the time of his arrest, as required by Rev. Sts. 
c. 49, was brought, and a verdict obtained in favor of the 
plaintiff for the full amount thereof. But, before final 
judgment was rendered, John Moran, one of the sureties, 
surrendered said Bond to the keeper of the jail for the 
County of Suffolk, (the Superior Court not being then in 
session,) according to the provisions of the 34th chapter of 
the laws of a. D. 1856, and 91st chapter Revised Statutes. 
Thereupon Bond petitioned the Supreme Judicial Court, 
(Chief Justice Shaw presiding,) for a writ of habeas corpus. 
The points raised by his counsel were, — first, that debt 
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was not the proper form of action, but that scire facias was, 
and was the only form in which such a surrender could be 
made; second, that no surrender could be made, under any 
circumstances, in such a case as this. 

After hearing the arguments of all the parties interested 
in the case, upon the points raised, the court refused to 
issue a writ of habeas corpus, thereby declaring the legality 
of the surrender. 

Hudson and Russell, for Bond. 

S. D. Parker, for Elien M. Gordon. 

J. H. Bradley, for John Moran. 


Superior Court for the County of Suffolk. Oct. Term, 1859. 


JosepH H. Wuitman v CHoate BURNHAM. 


Objection that declaration does not state a legal cause of action not 
raised by demurrer, but first suggested at trial. 


This was an action of tort. The declaration set forth 
that the defendant represented himself to be the agent of a 
certain corporation, and as such agent borrowed of the 
plaintiff a certain sum of money, and gave him therefor a 
note signed by him as such agent, representing that he was 
authorized to give such note; that the defendant was not 
in fact so authorized, but that the plaintiff believing and 
trusting in his said representations, loaned him, as such 
agent, the said sum of money. The declaration contained 
a0 allegation of fraud on the part of the defendant, or that 
he knew his want of authority. 

To this declaration the defendant did not demur, but 
filed a general answer, denying the allegations set forth. 

The case came on for trial before Lorp, J., and the plain- 
tiff offered evidence to show a fraudulent intent on the part 
of the defendant, but the counsel for the defendant objected 
to its introduction, on the ground that no such fraudulent 
intent was alleged in the declaration. 

The court held that the evidence was not admissible, not 
being in support of any of the allegations in the declara- 
tion; that the declaration did not state a sufficient cause 
of action, and would have been held bad on demurrer; 
and that, although the defendant had not seen fit to demur, 
yet, as under statute 1852, c. 312, § 22, the defendant 
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would not be entitled to move in arrest of judgment after a 
verdict, the plaintiff could not be allowed to obtain a con- 
clusive judgment and verdict against the defendant, upon 
proof of facts wholly insufficient to constitute a cause of 
action, and must therefore be nonsuited, unless he amended 
his declaration, and both alleged and proved the fraud. 

The declaration was then amended upon motion; but the 
plaintiff failed to prove the fraud, and became nonsuit. 

J. W. Rollins and J. W. Emerson, for plaintiff. 

G. W. Tuxbury and U. H. Crocker, for defendant. 


Supreme Judicial Court of New Hampshire. 


Ricu, Smita & Co. v. FLANDERS. 


Constitutionality of act removing disqualification of interest in wit- 
nesses — Partnership — Record — Admission of party to suit. 


Any statute which changes or affects the remedy merely, 
and does not destroy or impair vested rights, is not uncon- 
stitutional though it be made to act retrospectively, and 
although in changing or affecting the remedy, the rights of 
parties may be incidentally affected thereby. 

A statute changing the rules of evidence or of practice is 
ordinarily to be classed with those affecting the remedy, 
and, though made to operate upon suits pending at the time 
of its passage, is not unconstitutional, unless it impairs con- 
tracts or destroys vested rights. 

But a statute which in form affects the remedy only, or 
the rules of evidence or of practice, yet practically and in 
fact divests vested rights, is unconstitutional and void. 

The statute of 1857, which removes the disqualification 
of interest in witnesses, and thereby enables parties to 
actions to testify, although it applies to cases in which the 
cause of action had accrued and the right had become vested 
before its passage, is not unconstitutional; and the statute 
of 1858, which was in amendment of the act of 1857, was 
designed and intended to make this new rule of evidence 
apply to all cases as well where the action was pending at 
the time of its passage as otherwise, and when thus applied 
is not unconstitutional ; both these statutes affecting the 
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remedy merely, and not destroying or impairing any vested 
right. 

No person can acquire a vested right ia the testimony of 
any particular witness, or to have the testimony of such 
witness excluded upon trial. 

Since the disqualification of interest has been removed so 
that parties can testifiy, one partner may be a witness to 
prove the existence of the partnership, whether he be a 
party to the suit or not. 

After the proof of the partnership, an admission by one 
partner is competent evidence against the firm. 

The declarations and admissions of one partner, made after 
the dissolution of the partnership, concerning facts which 
transpired during its existence, are admissible in evidence 
as against the firm. 

The plaintiffs’ specification and the defendant’s offset, 
when properly filed in a cause, become parts of the record, 
and may be used and referred to on trial, and may go to the 
jury with the writ and pleadings. 

If a party to a suit, whether upon the stand as a witness, 
or otherwise, is shown a paper, containing written state- 
ments material to the issue, and adverse to his interests, 
and he, after examination, admits that the statements therein 
contained are true, the paper containing these statements 
may go to the jury as the admission, or a part of the admis- 
sion of the party, and it makes no difference when, where, 
or by whom the statement of facts was thus written. 


PiscaTaqua Ferry Co. v. JONES. 
Evidence—Terms of subscription for stock— Voidable subscription. 


Any parol representations or agreements, made at the 
time of subscribing for stock in a corporation, and inconsist- 
ent with the written terms of subscription, are inadmissible, 
inoperative, and void. 

An article in the by-laws of the plaintiff corporation pro- 
vided that “ ten per cent. shall be payadle upon subscription, 
or the subscription shall be void,” and the defendant sub- 
scribed for one share of stock, without paying anything 
a‘ the time of subscription, or afterwards; his subscription 
is not absolutely void, but at most only voidable at the elec- 
tion of the corporation. 

And whether voidable by the corporation or not until after 
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demand made upon the subscriber for the ten per cent. or 
some part of it, and a refusal on his part to pay the same, 
—quere ? 


Brock AND WIFE v. SAWYER. 
Devise — Interest — Husband and Wife. 


One Mary Hodgdon made a will in which the defendant 
was named as executor, (who, after the decease of the tes- 
tatrix, accepted that trust,) and in which she gave to several 
nephews and nieces by name, fifty dollars each, to be paid 
in six months after her decease. Susan Maria Hanson was 
one of the nieces thus named in this provision of the will, 
who has since married Brock, and they are the plaintiffs in 
this proceeding. 

The testatrix then gave to said Susan Maria Hanson 
seven hundred dollars, to be paid to her in such sums and 
at such times as the executor of the will shall think proper 
and most for her benefit; and if the whole or any part 
thereof shall remain unexpended at the decease of the said 
Susan Maria, such part shall be equally divided among her 
children, if she leave any; if not, it is to be divided equally 
among the legatees mentioned in the first clause of the will 
or the survivors of them. 

In the third clause of the will, the testatrix gives all the 
rest, residue, and remainder of her property, (after paying 
debts, legacies, &c.) to said Susan Maria Hanson and several 
other legatees, in equal proportions, with a provision as to 
the time of payment. 

Held, that the interest upon said seven hundred dollar 
legacy was to be paid to said Susan Maria from the de- 
cease of the testatrix, in the same way and manner as the 
principal ; that the provisions of the will made the executor 
trustee of the said Susan Maria for the amount of said seven 
hundred dollars and interest thereon; that he is to hold the 
same for the personal use and benefit of said Susan Maria, 
paying it over to her according to the provisions in the will, 
upon the marriage of said Susan Maria with said Brock ; that 
neither she nor her husband, either or both of them, have 
any right to have the same, or any part of the same, either 
of principal or interest paid over to them, or either of them, 
otherwise than according to the discretion of the said trustee, 
or to have this sum invested in a homestead or otherwise ; 
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that the husband acquired no right over this fund, either to 
principal or interest, nor became vested with any power to 
collect and recover, or appropriate, or in any way to inter- 
fere with this fund; and that it was evidently not the inten- 
tion of the testatrix that this money should be thus invested. 

But that the plaintiff Brock may properly demand and 
recover any balances, either of principal or interest, that 
may legally remain unpaid upon the fifty dollar legacy, 
or the residuary legacy given in said will to said Susan 
Maria Hanson. 
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Rocers v. ODELL AND TRUSTEE. 













Pleading — Judgment of another State. 


A judgment of the Superior Court of Massachusetts for 
the same cause of action may be pleaded in bar of the 
further maintenance of an action of assumpsit in this State, 
the judgment having been rendered during the pendency of 
the suit here. 

And the matter being pleaded before any other plea filed 
in the cause, need not be pleaded strictly puis darrein con- 
timuance. 

Nor is it necessary to allege jurisdiction in the Massachu- 
setts Court ; that being presumed, until the contrary is shown 
by way of defence. 


wie as Met Hat 


Vermont Supreme Court. March Term, 1860. 
Orange County. 






MANN v. CLARK. 





Domicil — Intention to change — Temporary sojourn. 
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This was an action against the collector of taxes in the 
town of Roxbury, to recover for an illegal assessment. 
Every inhabitant is liable to taxation in the town where he 
resides, on the first day of April in each year. The plain- 3 
tiff had resided in Randolph until the 31st day of March. 1% 
In the mean time he had purchased a farm in Braintree, and 4 
had removed most of his goods there, preparatory to taking 
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up a permanent residence in that town. The former occu- 
pancy of the farm was to expire on the thirty-first day of 
March, and it was vacated accordingly. 

On his way to Braintree the plaintiff stopped with a 
friend in Brookfield, who gave him permission to remain 
with his family, and the plaintiff having beds and bedsteads 
with him, en route for Braintree, slept upon his own beds, 
and remained in Brookfield three or four days. The asses- 
sors in Brookfield took plaintiff's list for the year, at his 
request, assessing him, by his consent, $3000, money at inter- 
est. After this short stay at Brookfield, the plaintiff 
remained permanently at Braintree, where the assessors 
assessed him a much larger sum for money at interest than 
he had consented to in Brookfield. The case turned exclu- 
sively upon the place of domicil on the first day of April. 
A recent statute in Vermont enacts that if one shall leave 
any town on or before the first day of April, with a view to 
escape taxation, or to change the place of taxation, such 
removal shall have no effect upon the liability of such 
person to taxation. 

By the court. When the plaintiff left Randolph with no 
purpose of ever returning there to reside, he ceased to have 
any such domicil there, as is requisite to subject one to tax- 
ation. His stay in Brookfield being merely temporary, and 
with no purpose of abiding there as a dweller or inhabitant, 
it no more created a domicil in that place than if he had 
stayed for a single night ata public house. It is not so much 
the length of time one may tarry on a journey, as the pur- 
pose of the delay, which determines the question of habi- 
tancy. In the present case there is nothing which seems to 
indicate any distinct purpose of taking up a domicil in 
Brookfield, for even the shortest term. ‘The plaintiff was 
evidently a mere lodger in Brookfield, on his way to Brain- 
tree. He had taken up his residence permanently in Ran- 
dolph, and could not be said to have taken up any residence 
unless it were in Braintree. In such cases, we think the 
recognized principles of the law of domicil do connect the 
residence abandoned with that assumed. In a case like 
the present, after the place is selected and secured, and one’s 
possessions in part deposited in the place of destination, 
there is no impropriety in considering the domicil as 
transferred the moment one begins his journey to the new 
domicil. 
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Brace v. THE Town OF BRADFORD. 


Contract — Quantum meruit for work not according to contract, but 
enuring to use of defendant. 


This was an action of book account to recover compen- 
sation for construction of a bridge and highway, which 
plaintiff had entered into a written contract with the de- 
fendant to do, ina prescribed mode. The plaintiff had com- 
pleted the work, as he supposed, before the commencement 
of the action, but not, in all respects, in conformity with 
the written contract. The bridge, through some defect in 
construction, did not keep in place, but required additional 
supports, instead of inserting which, the defendants took it 
down and reconstructed it at an additional expense of more 
than two hundred dollars. The auditors reported that the 
bridge might have been made as useful to defendants at an 
expense of one hundred dollars, as if built originally in 
conformity to the specifications. They also reported a sum 
which would make the highway equally useful as if it had 
been constructed in strict conformity with the specifications 
in the contract. 

By the court. We think the report of the auditors must 
be understood to have named those sums as sufficient to 
have supplied the deficiencies in the original performance 
of the work. It is well settled in this State, that where 
work of this kind is performed, in good faith, but not 
strictly according to the contract, and is nevertheless so 
situated that it cannot be repudiated, but must go to the use 
of the defendant, he is liable upon a quantum meruit for the 
labor actually performed. But in such case he is only liable 
for the value of the work to him, which is ascertained by 
deducting from the contract price all deficiencies in the 
work, and all damage sustained by defendant through the 
failure of strict performance of defendant. This is what we 
understand was done by the auditors. 


PHILANDER PERRIN v. CoRNELIUS RUSSELL AND TRUSTEE. 
Trustee process — Note pledged for less than tts value. 


This was a case between the plaintiff and the trustee, and 
a third party, claimant of the fund in the hands of the trus- 
tee. The fund was a promissory note, executed by the 
trustee to the principal defendant, and by him assigned to 
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the claimant to secure a balance of debt much less than the 
amount due upon the note. 

By the court. We think, where the holder of a promis- 
sory note has a lien upon it less than the amount, and a 
creditor desires to secure the balance, by attachment under 
trustee process, he may tender to the party holding the note 
the amount that is due him, and thus entitle himself to a judg- 
ment for the whole note upon his attachment against the 
maker, applying the balance above the tender upon his debt. 
If the tender is not accepted, it must be brought into court 
and deposited for the benefit of the party to whom it was 
made, like any other tender. And if no tender is made 
until costs have accrued, the tender should include the costs 
of the holder of the note. With that qualification the 
amount found due the holder may be paid into court, for 
his benefit, at any time before final judgment, and the attach- 
ing creditor thus entitle himself to hold upon his debt 
whatever balance there may be due above the lien of the 
holder. . 


HUMPHREYSVILLE Copper Co. v. THE VERMONT COPPER 
Mintinc Co. 


Damages — Natural result of breach of contract. 


This was an action for not delivering a quantity of cop- 
per ore according to contract. The plaintiff’s evidence did 
not show that the price of copper ore had at the time 
of delivery risen in the market above the contract price. 
Damages were claimed, by reason of the loss of time of 
his hands, in not being supplied with this kind of ore, which 
was necessary to mix with the other ores in order to pro- 
duce fusion, and thus facilitate the process of extracting 
the metal; and also on the ground that by not having this 
ore in time to mix with the other ores, it had to be manu- 
factured alone, and thus done at a ruinous expense of fuel 
and time, and serious detriment to the furnaces, all which 
would have been saved had it been delivered according to 
the contract. 

By the court. Much of the damage claimed could not be 
recovered under any circumstances, as it arose from the 
plaintiff's own want of care and prudence. One is not at 
liberty, because another does not perform his contract with 
1. 4 
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him, to lie by and let events take their course. He is 
bound, notwithstanding the breach of contract of the other 
party, to so conduct his own affairs as to make the breach 
of contract as little detrimental as practicable. This rule 
will exclude much of the damages claimed for extra fuel 
and injury to the furnaces. He should not have attempted 
to manufacture this ore by itself, if unsuitable for such use. 
He should either have procured other ore, suitable for ad- 
mixture, or have sold this in the market; at all events he 
cannot justify an attempt to use it, in an improper mode, 
and thus subject the other party to a ruinous loss. 

In regard to the damage which accrued from loss of the 
time of hands, and furnace, and machinery, by reason of not 
having this ore at the time stipulated, it would have been 
quite proper, as a ground of recovery, if it appeared that 
the use for which the plaintiff contracted for the ore were 
known to the defendant, at the time of entering into the 
contract. But nothing of that kind is shown. It does not 
appear that defendant was aware of the particular use to 
which this ore was to be applied by the plaintiffs, or what 
special damage would result from a delay in the receipt of 
the ore. The damages are not therefore the ordinary and 
natural result of the breach of the contract, nor is it shown 
that they were in the contemplation of both parties, at the 
time of entering into the contract. They cannot therefore 
be recovered. 


RICHARDSON v. SANBORN. 
Yote — Failure of consideration — Warranty. 


It is not competent to reduce the amount of recovery upon 
a promissory note, by showing that the articles which formed 
the consideration of the note were sold with warranty and 
proved defective. The least which will amount to a defence 
of a promissory note is a total failure of consideration, or 
the failure of some definite proportion of the consideration, 
which may be received in defence to that extent; unless 
fraud is shown in the creation of the note, or the power of 
rescision was reserved to the maker in case of breach of 
warranty. 
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Perrin v. REED. 
Execution — Levy on land — Recording. ' 


In the levy of an execution upon land, it is requisite that 
all which it is made the duty of the officer to do, or cause 
to be done, before the final return of the execution into the 
office from which it issued, should be done within the life of 
the execution. But the recording of the execution in the 
office from which it issued may be done at any time in the 
course of business in the office after the return. 

Where an execution had been duly levied and returned 
into the office of the clerk of the court from which it issued, 
and partly recorded, and then suffered to be withdrawn by 
the creditor, by mutual misapprehension between the clerk 
and creditor, and thus remained out of the office for two or 
three years, until the clerk then in office had been succeeded 
by another, who, on request, recorded the execution, it was 
considered a suflicient recording to pass the title of the 
land, as between the debtor and creditor. 


KING v. SMITH. 
Cuse of Hodges v. Green, 28 Vt. — Assumpsit — Sale of pew. 


The decision in the case of Hodges and wife v. Green, 28 
Vt. Reports, where it was held that the sale of a pew ina 
church which had been taken down and destroyed by the 
vendee, in the rebuilding of the church, might be the foun- 
dation of an action to recover the value of the pew, not- 
withstanding the deed of the pew, when tendered by the 
vendor, was not accepted by the vendee, was not intended to 
be placed upon the ground that the tender and refusal of the 
deed was equivalent to the conveyance of the estate, but 
upon the ground that the vendee, having received the entire 
benefit of the thing sold, the value might be recovered in 
indebitatus assumpsit, the same as if it had been conveyed 
in conformity with the contract. 


WATSON v. SMITH AND OTHERS. 
Use and occupation — Mortgagee in possession. 
The mortgagee in possession of land after the mortgage 


debt is paid, is liable for rents and profits, in an action of 
account, either at law or in equity, but not to an action for 
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use and occupation, unless there was some contract or 
understanding to that effect. 







Brown v. BLANCHARD. 





Liability of interested arbitrators for corrupt award — Repleader 
not awarded where defendant goes to trial on question of damages 
instead of general issue. 






One who allows himself to act as umpire or arbitrator in 
a matter in which he is pecuniarily interested without dis- 
closing the interest, and makes an award in favor of his 
own interest, contrary to what he believes the justice and 
truth of the case, is liable to the injured party for all dam- 
ages thereby sustained. So he is also liable if he make a 
corrupt award injurious to plaintiff, even if it be also 
against his own interest. 

The appropriate remedy for such an injury is an action 
of trespass on the case. And where the declaration con- 
tained a statement that defendant assumed and promised to 
decide the case fairly and thereby craftily and subtilely de- 
ceived the plaintiff into the submission, if in other respects 
it contain all the requisite averments, it will be regarded as 
sufficient on general demurrer. 

Where a declaration is held sufficient on general demur- 
rer, and the defendant, instead of asking for leave to with- 
draw the demurrer and plead the general issue, goes to trial 
before the jury, upon the question of damages, and after 
verdict, brings the case into this cuurt upon exceptions to F 
the ruling of the county court on the demurrer, and that 
judgment is affirmed in this court, a repleader will not be 
awarded. This court will not award a repleader which 
will have the effect to set aside the verdict of a jury 
in the case, where there was no error in the trial before 
the jury. 
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WoopwWarRpD v. CUTLER. 
Effect of tender. 







A plea of tender, or making a tender, in book account, 
and bringing the same into court, admits the validity of the 
claim upon which the tender is made. The party can then 
only contest the amount of such claim. 
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Recent English Cases. 


SraTe v. LITcH. 


Indictment — Offence laid on future day. 

In an indictment for larceny, if the offence be alleged to 
have been committed on a future day, the defect is fatal, 
after verdict. By a recent English statute such defects are 
cured, but not by the general statute of jeofails. 


Foster v. BENNETT. 
Division fence — Title to land — Jurisdiction of justice. 


In an action upon the statute, to recover of an adjoining 
proprietor the expense of building his proportion of the 
division fence, after his neglect and refusal to build the 
same, and also the damage done by his cattle, in conse- 
quence of such neglect and refusal, “the title of land is 
concerned,” and consequently a justice of peace has not 
jurisdiction. 


RECENT ENGLISH CASES. 


Divorce and Matrimonial Causes Court. 


Wuite v. WHITE. 
Judicial separation— Cruelty of wife. 


This was a libel for divorce brought by the husband 
against the wife, on the ground of cruelty. 

It appeared that, on many occasions, the husband had 
been assaulted by his wife, and had resorted with success to 
a magistrate for protection. The extent of the injury done 
to him ‘was not fully explained; but on one or two occa- 
sions the assaults appeared to be of a somewhat serious 
character. Her demeanor was shown to have been very 
violent on many occasions; but that violence sometimes ex- 
pended itself in the destruction of her husband's property, 
rather than in injury to his person. The unhappy woman 
had been several times in confinement as an insane person. 
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According to her own evidence she was in the habit of 
going out and drinking spirits, not in large quantities, but 
sufficient to act upon a very excitable temperament. Then 
she and her husband began to dispute about trifles. She 
became gradually more and more excited, until she lost her 
self-control, and then committed the violent acts complained 
of. These quarrels, which occurred frequently, appeared in 
several instances to have preceded an attack of insanity. 

CRESSWELL, Judge Ordinary. I have found it no easy 
task to judge how much of the respondent’s violence 
towards her husband was to be ascribed to disease of the 
mind. Her own account of the manner in which the dis- 
putes between her and her husband arose was apparently 
very candid, and perhaps the safest on which the court can 
act. As far as I can judge from the evidence given I sup- 
pose those attacks to have been the consequence and not 
the cause of her intemperance and the quarrels with her 
husband. The assaults committed upon him were not 
proved to have been productive of any serious bodily 
injury; but where a woman, either from the effects of 
drinking or any other cause, is entirely without the power 
of controlling her passion, and in such a state of mind is 
in the habit of assaulting her husband, it is impossible to 
say that he is not in such danger of bodily injury as entitles 
him to the protection of the court. I therefore feel bound 
to pronounce a decree of judicial separation. 


Insolvency. 


In re Henry Hooman. 


A preference, according to English law as administered under Vict. 
I. and II. e. 110, ts not justified upon the ground that it is valid 
by the law of New York. 


The insolvent, who had carried on business at New York, 
was arrested in England upon a capias by an English cred- 
itor, upon which he petitioned for relief under Vict. I. 
and II. c. 110, from debts contracted with American and 
English creditors. 

It appeared that, in consequence of the panic in 1857, he 
had sustained great losses, and was unable to meet his en- 
gagements. He was largely indebted to an American 
banker in New York, and not being able to take up a bill 
of exchange upon which he had made him advances, the in- 
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solvent made an assignment of all his property according to 
the law of New York, to a trustee, upon trust, after paying 
the expenses of the deed, to pay the American banker and 
an English creditor 20s. in the pound, and after payment of 
these debts in full, in trust to divide the residue equally 
among the remainder of the creditors. This assignment 
was in the usual form recognized by the law of New York, 
and under it the trustee took possession of the property 
and paid the American creditor in full, and a considerable 
sum to the English creditor, which exhausted the whole of 
the trust funds. 

It was contended, on the part of the debtor, that the as- 
signment could not be considered fraudulent, and within the 
English statute, as it was conformable to the law of Ameri- 
ca prevailing at New York, and made at the instance of an 
American creditor. The debts of the preferred creditors 
were contracted at New York, and the /ex loci justified him 
in executing such an assignment, and should govern. 

Held, (by Mr. Commissioner Murray ») that although if 
this were a civil action, and the assignment were valid by the 
law of the State of New York, a court of this country de- 
ciding on the legal validity of such an instrument would be 
bound to uphold it; yet, if a person having English and 
American creditors, and knowing himself to be on the eve 
of insolvency, making a preferential assignment to a banker 
and an English creditor, and subsequently coming to Eng- 
land, applies for the relief, by the English nsolvent Act, he 
must be content to accept the law which regulates the 
process by which relief is governed in England. Had the 
assignment in New York been for the general benefit of 
creditors, American and English, and had it been proved that 
this insolvency was solely referable to the casualties of 
trade, this court would accept the assignment as a credita- 
ble document; but it could not be supported by law that a 
person who has the opportunity in America of making a 
ratable distribution for the benefit of all his creditors 
shall confine his assignment to two, and, because such an in- 
strument is valid by law there, shall say it is devoid of bad 
faith as regards English creditors. 

Decision adverse. 











Recent English Cases. 







Court of Probate. 


CROOKENDEN v. FULLER. 
Domicil—Residence abroad— Burden of proof. 


For the purposes of succession, where there is an un- 
doubted domicil of origin continued through many years, 
such domicil will be held to have been retained unless there 
is evidence of an intention to abandon it, accompanied by 
acts sufficient to found the acquisition of a new domicil. 
The burden of proof is on the party who impugns the domi- 
cil of origin. For the purpose of succession a person can 
have but one domicil. 

It seems, that by the law of France a will made by a 
domiciled Frenchman during the most temporary residence 
in a foreign country would be valid if executed according to 
the law of that foreign country. 
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In re Pitts. 
Construction of will—Legacy to “ my wife.” 


A testator by his will bequeathed a legacy to a person 
by the description of “my wife.” The testator had gone 
through the ceremony of marriage with the person so de- 
scribed, who was, however, at the time, a married woman; 
but she had been separated from her first husband twenty 
years, and had not heard of him during that period, and did 
not know whether he was living. 
Held, that the evidence did not amount to proof of fraud 
on the part of the legatee, and therefore that she took the | 
legacy as persona designata. 


STANSFIELD v. HALLAM. 


Mortgage of wife's property—Reconveyance to husband, on redemp- 
tion by wife’s money. 

Where a mortgage was made by a husband and wife of 
the wife’s estate, and the proviso for redemption directed 
that the mortgaged property should, on payment of the 
principal and interest, be reconveyed to the husband and 
his heirs; and the mortgage had since been paid off with 
the wife’s money, and a reconveyance made to the husband 
and his heirs,— 

Held, tnat, on the occasion of executing the mortgage, ; 
the wife had not intended to agree to anything more than a 
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mortgage of the property, and therefore that the proviso 
for redemption should have directed a reconveyance to the 
wife, aud a reconveyance was decreed accordingly. 


Court of Common Pleas. 
FItzJOHN v. MACKINDER. 
Malicious prosecution — Remote cause. 


Where a party to a civil action committed perjury, and 
thereby caused the judge to believe that the opposite party 
was committing perjury, in consequence of which the judge 
committed such opposite party under section 19 of XIV. and 
XV. Vict., c. 100, and bound over the party so committing 
perjury to prosecute, and such last-mentioned party accord- 
ingly went before the grand jury and procured a bill to be 
found against the party committed, and adhered to the 
charge at the trial, when the party committed was ac- 
quitted, the prosecutor having no reasonable or probable 
cause for the charge, but preferring it with a knowledge of 
its falsehood, and endeavoring to maintain it by further 
and perjured evidence, — it was 

Held, per Erle, C. J. and Williams, J. that it is not the 
party who commits perjury, but the judge who ordered the 
commitment under the said 19th section, who sets the crim- 
inal law in motion, and by whom the prosecution is insti- 
tuted; and that, although the perjured party does lead the 
committing judge into the belief that the other party who 
speaks the truth is swearing falsely, and thus does cause the 
prosecution to be instituted, yet that is only a remote cause, 
and not sufficiently proximate to make the perjured party 
civilly responsible in an action for a malicious prosecution. 

Held, per Willes, J. (hesitante) that the action lies. 


Queen’s Bench. 
RENWICK v. TIGHE. 


Bill of exchange — Presentment — Notice of dishonor. 


The plaintiff, the holder of a bill of exchange, having 
asked the acceptor, on the last of the days of grace, if he 
was going to pay the bill, was told by him that the defend- 
ant, the drawer, would pay it, and that he had not a shil- 
ling. The plaintiff did not formally present the bill to the 
acceptor, but sent on tlie same day, by post, a notice to the 









































a ee — 5 5 . 


SSC Re EE. 


og Se 





58 Recent English Cases. 


defendant that the bill was not paid, which notice was ad- 
dressed to the defendant at “ Edwards-street, Hamstead- 
road.” The defendant had a lodging at 28 Edwards-street, 
but the notice never reached him. The bill was dated from 
“ London ” only. 

Held, that there was no impediment to the action, either 
for want of a sufficient presentment for payment, or a sufli- 
cient notice of dishonor. 


Common Bench. 


SAUNDERS v. THE LONDON AND NortHWESTERN RAILWAY 
CoMPANY. 


Collision on railway — Excessive damages — Injury aggravated by 
plaintiff’s conduct after the accident. 


It is not sufficient ground for disturbing a verdict for heavy damages given 
by a jury for injury sustained in a collision upon a railway, that the 
pind, who had been advised by medical men to abstain entirely from 

usiness for a considerable time, did not act upon such advice, (though, 

if he had, the evidence was that he would permanently recover,) but 
resumed his business shortly after the accident, even though the effect 
might be to render permanent an ailment which otherwise would have 
been only temporary. The question of damages is entirely within the 
province of the jury, and the court will not in such a case interfere with 
their finding upon it. 

This was an action to recover damages from the defend- 
ants for injuries sustained by the plaintiff in a collision on 
the defendants’ line. The defendants did not deny that 
the accident was occasioned by their negligence, but allowed 
judgment to go by default, and the damages were assessed 
at £2,600. It appeared that the plaintiff, who was a bar- 
rister, was travelling on a first-class carriage on the defend- 
ants’ line, when a collision happened, which resulted in serious 
injuries to the plaintiff. The plaintiff’s net professional in- 
come, previous to the accident, amounted to £300. The jury 
gave the plaintiff a sum equal to an annuity of £200 per annum 
for life. There was nothing in the condition of the plain- 
tiff after the accident from which, according to the medical 
evidence, he would not recover if he would take sufficient 
rest. The injury was a shock to the nervous system, and 
the doctors who were consulted advised the plaintiff to 
abstain from business for two full years. The plaintiff dis- 
regarded this advice, and abstained from work only fourteen 
days. Upona motion for a rule to set aside the verdict, 
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because the damages were excessive, it was contended by 
defendants’ counsel that the disregard by the plaintiff of 
the advice of his physician aggravated his ailment; that 
had the medical advice been followed, the plaintiff would 
only have suffered temporary inconvenience; and that, if by 
his obstinacy, or his neglect to act upon medical advice, he 
had rendered the injury of a permanent character, the com- 
pany were not responsible, and should not be compelled to 
pay for it. 

Ere, C. J. Iam of opinion that there should be no rule 
in this case. It was a question peculiarly in the province 
of the jury; and i cannot make out that the jury were in 
any way misled in a matter of law, or that they misappre- 
hended, or mistook the value of the evidence. It is impos- 
sible for any one to say positively whether, if the plaintiff 
had acted on the advice of the medical men, and had 
abstained for a considerable time from his professional 
labors, the depression of mind resulting from that circum- 
stance might not have been more injurious than his continu- 
ing in his work; and really it ought not to be brought 
against him that he continued to work, and maintain his 
position in the profession. 

Willes, Byles, and Keating, JJ., concurred. 


INTELLIGENCE AND MISCELLANY. 


Tue Lemmon Stave Case. This case (entitled The People ex re- 
lati one Louis Napoleon, v. Jonathan Lemmon) was finally decided last 
month, by the New York Court of Appeals. A majority of the court 
affirmed the judgment of the Supreme Court. The New York Evening 
Post gives the following statement of the facts in the case :— 

In 1852, Jonathan Lemmon was a resident of Virginia, and the owner 
of several slaves. Desiring to change his residence to Texas, the most 
convenient method of taking his slaves there was by bringing them to the 
city of New York, and there sending them by a vessel to their destination. He 
sent them to New York, and the fact that they were slaves becoming known 
among the colored population, the relator, Louis Napoleon, a colored man, 
went before Judge Paine, of the Superior Court, and obtained a writ of 
habeas corpus, commanding Mr. Lemmon to bring the slaves into court. 
After hearing the merits of the case, Judge Paine held that there was no 
ground for holding them, and that they were free under the law of the 
State of New York. He accordingly discharged them from custody, and 
they were sent to Canada. Immediately after the slaves were liberated, a 
subscription was started, which was headed by Judge Paine, who gave a 
liberal sum, to reimburse Mr. Lemmon for the loss of his property, and 
the full value of the slaves was returned to him. The decision of Judge 








ee oe 





60 Intelligence and Miscellany. 


Paine being of considerable importance, as regarded the rights of slave- 
holders to travel with their slaves through the free States, the State of Vir- 
ginia immediately took up the question, by assisting Mr. Lemmon to further 
contest it in our courts. A certiorari was taken to the Supreme Court, 
and it was argued before the General Term some two years ago. Justices 
Mitchell, Clerke, Peabody, and Davies, held that Judge Paine had decided 
right, and affirmed the judgment. Justice Roosevelt delivered a dissent- 
ing opinion. 

An appeal was taken to the Court of Appeals, and it was argued at the 
last term. In the early part of the present term, John Jay, Jr., as amicus 
curi, presented to the court the fact relative to Mr. Lemmon’s reimburs- 
ment for the loss of his slaves, and represented that in consequence thereof, 
Mr. Lemmon had no right to appeal, and that he had no standing in court. 
The court subsequently rejected this matter as of no consequence to Mr. 
Lemmon’s claims, and rendered their decision as above stated. 


Tue Scnoor or Leeistation. During the last month a portion of 
the English Bar have performed an act creditable alike to the profession, 
and to the distinguished artist who was the recipient of the honor. The 
Society of Lincoln’s Inn gave a dinner to Mr. George Frederic Watts, the 
painter of the great fresco picture entitled “ The School of Legislation,” 
which decorates and adorns their dining-hall. The Lord Chancellor and 
many of the judges were present, and there was a large attendance of 
benchers, barristers, and students. After the removal of the cloth and the 
usual loyal toasts, the treasurer of the Society presented the artist with a 
beautiful and costly silver gilt cup, “ not” as was remarked, “in the char- 
acter of compensation, but as a testimony of our friendly feeling for the 
man who has selected us as the recipients of so valuable a gift, and of our 
ae meen of his genius as an artist.” 

f the cup was not intended as a compensation to the artist, we hope he 
found some consolation in its contents, for we are informed that “its lid 
covered a purse containing five hundred new sovereigns.” 

A few words as to the history of this painting will not be uninteresting 
to our readers. In 1852 a proposal was made by Mr. Watts, who was well 
known as the painter of ** Caractacus Crowned,” at the first Westminster 
Hall competition, to paint a fresco, the Society being merely at the expense 
of material, scaffolding, attendance, &c. The benchers at once accepted 
this generous offer, and in 1853, Mr. Watts submitted his design, which 
was approved. In the spring of the following year he commenced his work, 
but owing to ill health he was unable to do much upon it until 1857. He 
worked during the long vacations of that year, and also of the two follow- 
ing years, and brought his task to a completion by Michaelmas Term, 
1859. The painting has been called “The School of Legislation.” 
It represents an imaginary assemblage of the great early lawgivers 
from Moses down to Edward I. It occupies the whole end of the 
hall above the benchers’ table, from the upper edge of the panelling 
to the apex of the roof, and is 45 feet wide by 40 feet high in 
the centre. The design is said to have been suggested by Raphael’s 
* School of Athens,” in the Vatican at Rome. Moses, the great lawgiver 
of the Jews, is the central figure of the upper part of the composition, his 
hand resting upon the Tables of the Law. On his right are seated Lycurgus, 
Minos, Draco, Solon, Numa, and Servius Tullius. On his left are Sesos- 
tris, Zoroaster, Pythagoras, Confucius, and Menu. The central group of 
the middle distance is made up of Justinian and Theodora, with the 
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scribes transcribing the Code and Pandects at their feet, while a juriscon- 
sult and a doctor of the church distribute them to the northern barbarians 
— Lombard, Goth, and Frank. Midway between Justinian and a Saxon 
group, including a Druid, Ina, and Alfred, stands the stately figure of 
Charlemagne. In the right of the foreground are grouped two of the 
barons of Runnymede, with Stephen Langton, the Legate ; and alone on 
the left sits Edward I. Looking up to Moses stands Mahomet, Koran and 
sword in hand, as if intermediate between the mythic and_ historical 
chapters of the story. The figures of the middle distance occupy a broad 
landing-place, from which a stately flight of marble steps leads to the upper 
conclave of the fathers of the law. 

A critic, describing the work, says: “This fresco is conspicuously dis- 
tinguished from all the mural decorations hitherto executed in this country, 
by its architectural character; it seems to fit into and form part of the hall 
it adorns. But the great and most gratifying characteristic of Mr Watts’s 
work, is its intellectual elevation. In the selection and disposition of his 
personages, the painter has manifested a comprehensive conception of a 
noble subject, just as mach as he has given evidence of the finest qualities 
as a designer, in his execution of the figures.” 

It is now more than a century since the Society of Lincoln’s Inn did 
itself honor, by fitly entertaining another great master of Art. In the 
year 1750, the picture, “St Paul before Felix,” painted by Hogarth, for 
£200, on a commission from the Society of Lincoln’s Inn, was placed in the 
old dining-hall, now the Lord Chancellor’s Court, where it is to be seen 
any day when his lordship is sitting; and to the honor of the benchers of 
that day the records of the Society bear testimony to the banquet in honor 
of Hogarth. 


NOTICES OF NEW PUBLICATIONS. 


ELEMENTS OF MEDICAL JURISPRUDENCE: BY THEoOporIc Romryn 
Beck, M. D., anp Joun b. Becx, M.D. Eleventh edition, with 
Notes by an association of the friends of Dr. Beck; the whole revised 
by C. R. Girman, M.D. 2 vols. pp. 884, 1003. Philadelphia: J. 
B. Lippincott & Co. 1860. 


A Mepico-LEGAL TREATISE ON MALPRACTICE AND Mepicat Evt- 
DENCE}; comprising the Elements of Medical Jurisprudence: by Joun 
J. Erwetr, M. D., Member of the Cleveland Bar. 1 vol. pp. 588. 
New York: J.S. Voorhies. 1860. 


A TREATISE ON THE MEDICAL JURISPRUDENCE OF INSANITY. By 
J. Ray, M. D.. Fourth edition, with additions. Boston: Little, 
Brown, & Company. 1860. 


Ir is perhaps quite as true to-day as it was thirty years ago, that 
“ counsel are generally very shallow men in medical science ;” likely, too, 
it is the truth now, as Mr. Chitty hinted it was then, that but few attorneys 
know which bone in their bodies is a clavicle, and which a scapula, or can 
define syncope or ecchymosis. ‘This inexpertness in mere technicality js 
perhaps excusable. But the physicians charge our profession with the 
farther, and less venial, ignorance of the general principles and facts 
of their science, and therefore of its limits and possibilities. So that over 
such questions as “ what is insanity ?” or “ what is a poison ?” or “ what is 
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meant by a wound dangerous to life?” and a hundred others, equally 
exacting, which lawyers will ask, but which the most consummate medical 
science cannot answer, vounsel and expert often fall into the most fruit- 
less discussions, and not unfrequently into a mutual and downright ill- 
humor. The one regards hoctn as a very stubborn or most unwilling 
witness, while the latter gets the impression that it is the attorncy’s single 
object to “ embarrass or abuse him.” Hence comes such advice as this, to 
the medical witness: Dr. Gilman tells him that, “as to the lawyers, their 
— at dictation should pass by him like the idle wind, which he regards 
not; but as to the judges, the case is a little different. Generally, the 
more eminent will not err in this matter; but sometimes even they will, 
like ‘the charming woman,’ talk of things they do not understand, and 
talk very confidently too. The witness will find it for his advantage to 
manifest the greatest deference to the judge: indeed, it is a good plan to 
let the deference of manner increase, just as the resistance to judicial dicta- 
tion is the more decided.” 

There is evidently a great gulf fixed between the two professions, and 
the doctors hint plainly enough that it is our affair to make a way over it. 
Whether the medical learning which lawyers may possibly acquire will, or 
can, ever completely suffice to that end, is clearly doubtful ; but that there 
is need of nearer approach to each other, and that a better understanding 
between the professions is possible, cannot be denied. Not only are these 
,oints often conceded in the courts, and urged by medical jurisprudents, 

ut are confessed by the publication of such or as that of Chitty, unfor- 
tunately incomplete, and those of Dean and Elwell, the works of authors 
skilled alike in medicine and in law; and of the treatises of Paris and 
Fonblanque, and Wharton and Stillé, which embody the labors of a 
physician and of alawyer. Why may nota farther step be taken, and legal 
medicine be taught in our law schools, as it is in those of European univer- 
sities ? There seems to be no good reason why the study of the science 
should be confined to the schools of medicine. 

Certainly, as it concerns the application of the law, scientific evidence has 
assumed during the last few years a singular importance, both in the civil 
and the criminal jurisprudence; and it is equally certain that, in proportion 
to the scientific culture of counsel, will his insight into the merits of his cause 
be clearer and his conduct of it more skilful; the testimony of experts will 
be the more closely scrutinized and fairly valued, and the nicer and more 
just will become the administration of the law. 

Of the two books whose titles are prefixed to this note, the former is 
already well known to the profession. That which one seeks in a general 
text-book upon any science, the lawyer will find in this eleventh edition of 
Beck’s Medical Jurisprudence,— the best work upon the general sub- 
ject,” says Dr. Traill of Edinburgh, which has yet appeared in the English 
language, — to wit, a large view of those branches of medical science to 
which the legal practitioner must most frequently address himself; the 
matter abundant, yet not too detailed or technical, and singularly free from 
mere disquisition or speculation. The present edition derives a new value 
from the mode in which it has been prepared: subjected as it has been to 
the general supervision of Dr. Gilman, and to the care and skill of the 
eminent gentlemen who in testimony of their regard for the late Dr. Beck 
have become collaborators in the work, and have revised and retouched 
the chapters which concern their several specialties. Valuable additions 
have thus been made, especially to the chapters on Mental Alienation, on 
Feigned and Disqualifying Diseases, on Wounds, on Medical Evidence, and 
to those which involve a consideration of the sexual functions. The latest 
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and most approved tests, and other data which distinguish the present 
state of toxicology, are inserted in tae chapters on poisons. ; 

Mr. Elwell presents to the profession a treatise upon Malpractice and 
Medical Evidence, —“ the result,” says the author, “of the study and prac- 
tice of medicine and law.” The earlier part of the book is occupied with 
malpractice in cases of amputations, fractures, dislocations, and in ophthal- 
mic medicine and surgery, and constitutes a new and valuable contribution 
to medico-legal literature. The latter and larger part of the work is 
thrown under the title “ Medical Evidence,” though but seven chapters out 
of twenty-six are devoted, properly speaking, to that topic, and these are 
intended chiefly for the medical expert. More excellent chapters are 
those which discuss poisoning by arsenic and strychnia,— enriched as 
they are by Dr. Taylor’s analyses, and illustrated by reports of Palmer's, 
Stephens’s, and other leading adjudicated cases. As the view of an op- 
ponent of the theory of moral insanity, Dr. Elwell’s chapter on this topic 
may be serviceable to the legal practitioner. The book possesses partic- 
ular merit, but can hardly be said to present, as its title implies, a fair and 
general view of the elements of medical jurisprudence. 

We have also received the fourth edition of Dr. Ray’s Treatise on the 
Medical Jurisprudence of Insanity. If the work was not already so 
famous, we should attempta more elaborate review than will now be given 
to it. Noting here only two or three of the more important additions to 
the book, we content ourselves with commending to our readers the pres- 
ent as the latest edition of the most thoroughly scientific treatise on the 
subject in the English literature of legal medicine. 

The chapters upon the doctrine of moral insanity, of which Dr. Ray is 
confessedly the ablest defender and expositor, are marked by the author’s 
usual clearness and acuteness, and merit the careful attention of the legal 
—— To these = as well as to those on epilepsy, and on simu- 
ated somnambulism, in which the author criticizes the defence in Tirrell’s 
case, material additions have been made in the present edition. The new 
titles, “ Somnolentia,” and “ Apoplexy and Paralysis, and their legal con- 
sequences,” have also been inserted. In his first chapter, — that devoted 
to the Duties of Medical Witnesses, — Dr. Ray discusses the forms of the 
—_— proposed in the courts to the medical expert. In the Supreme 

ourt of Massachusetts the proper form was declared, in Rogers’s case, to 
be,— if the symptoms and indications testified to by other witnesses are 
proved, and if the jury are satisfied of the truth of them, whether in their 
opinion the party was insane. In McGlue’s case, in the Circuit Court, the 
experts were not allowed to pronounce directly upon the case, that is, 
upon the sanity of the defendant ; but their opinions were invoked upon a 
hypothetical state of facts, which, as Dr. Ray suggests, must embody all 
the details of the evidence. If any service at all is to be rendered by the 
expert to the jury, practically, reflects Dr. Ray, after examination of the 
matter, if there be any difference between these two propositions, it is very 
much like that between, — “ Come out here, Mr. MeCarthy,” and “ Mr. 
McCarthy, come out here.” It is the opinion of Dr. Ray, and he gives 
good reasons for it, that the expert ought always to be confined to the case 
in hand, as revealed by the evidence, and be debarred entirely from ex- 
pressing opinions upon supposed states of facts. If, however, any new rule 
is to be introduced, the author would advocate the adoption of that sug- 
gested by Lords Henley and Brougham, which excluded all opinions upon 
the evidence, and admitted only answers to general questions upon the in- 
dications and symptoms of insanity. See the article written by Dr. Ray 
for this journal, Vol. XXII. p. 130. 
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Adams, Edwin 
Ames, Robert W. 
Beal, Thomas 
Bean, James A. 
Billings, John T. 


Booth, C. H. & W. A. (1) 


Bowers, Howard M. 
Breed, Aaron E. (2) 
Bright, Henry 
Bryant, Wm. C. (3) 
Burnham, George P. 
Burrough, Parsey O. (4) 
Carroll, Henry H. 
Cotton, Norman 
Currier, Amos 8. (2) 
Cushman, Elkanah A. 
Davis, Charles A. (3) 
Dean, Benjamin 
Ellis, Nath’! B. 
Estabrook, Sam’! P. 
Fowle, Jolin A. |, - 

rT ee (9) 
Fry, Charles J. 
Gritlin, Joseph 
Hill, Calvin A. 
Holmes, Erastus N. 
Hunt, Daniel F. 
Jones, Abel 
Kelren, Robert 
Knight, Lucius W. (4) 
Lovejoy, Oliver C. 
Mansfield, Warren 
Marble, Newell 
Marshall, Cyrus M. 
Martin, Levi 
Mathewson, Oscar L. 
Melvin, James 
Nickerson, Luther 
Pearson, Henry 
Pratt, Richard W. 
Richardson, Daniel L. 
Richardsun, Edwin 
Rogers, Harrison 


Shattuck, B. W. & Co. (6) 


Stone, Willard 


Sturdy, Jos. H. & Co. (7) 


Tenny, Wm. P. 
Train, Wm. G. 
Turner, Thomas 
Ward, Morris 
Witherell, G. W. 
Wood, Moses J. 
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Roxbury, 
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Lowell, 
Dennis, 
Boston, 
Shelburne, 
Lowell, 
Fitchburg, 

N. Bridgewater, 
Brooktield, 
Warwick, 
Wrentham, 
Boston, 
Dorchester, 
Hanover, 

W. Stockbridge, 
Duxbury, 
West Roxbury, 
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(2) Breed & Currier. 
(3) Bryant & Davis. 
(4) Burrough & Knight. 








(5) John A. & S. A. Fowle. 


(6) B. W. Shattuck & Co. 
(7) Joseph H. Sterdy & Co. 
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Henry Chapin. 
Wm. H. Wood. 
Henry Chapin. 
Charles Mattoon. 
\George White. 
Isaac Ames. 

\George White. 
|Wm. H. Wood. 
\James IT. Robinson. 
|Wm. H. Wood. 


\George White. 


Individual names not stated in Return. 


Individual names not stated in Return. 
“ Ty “ 
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